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Level of Knowledge: Advance Knowledge

Objective: To acquire knowledge of the legal, procedural and practical aspects of Corporate
Restructuring, Valuation and Insolvency.

Detailed Contents:

PART A - Corporate Restructuring (50 Marks)

1. Introduction and Concepts

Meaning of Corporate Restructuring
Need, Scope and Modes of Restructuring
Historical Background

Emerging Trends

Planning, Formulation and Execution of Various Corporate Restructuring Strategies - Mergers,
Acquisitions, Takeovers, Disinvestments and Strategic Alliances, Demerger and Hiving off

Expanding Role of Professionals

2. Merger and Amalgamation

Introduction

Legal, Procedural, Economic, Accounting, Taxation and Financial Aspects of Mergers and
Amalgamations including Stamp Duty and Allied Matters

Interest of Small Investors

Merger Aspects under Competition Law

Jurisdiction of Courts; Filing of Various Forms

Amalgamation of Banking Companies and Government Companies

Cross Border Acquisition and Merger

3. Corporate Demerger and Reverse Merger

Concept of Demerger; Modes of Demerger - by Agreement, under Scheme of Arrangement
Demerger and Voluntary Winding Up
Legal and Procedural Aspects; Tax Aspects and Reliefs

Reverse Mergers — Procedural Aspects and Tax Implications

4. Takeover

Meaning and Concept

Types of Takeovers; Legal Aspects — SEBI Takeover Regulations
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< Disclosure and Open Offer Requirements
< Bail Out Takeovers and Takeover of Sick Units
« Takeover Defences

e Cross Border Takeovers

5. Funding of Merger and Takeover
« Financial Alternatives; Merits and Demerits

< Funding through various Types of Financial Instruments including Equity and Preference Shares,
Debentures, Securities with Differential Rights, Swaps, Stock Options; ECBs, Funding through
Financial Institutions and Banks

« Rehabilitation Finance

« Management Buyouts/Leveraged Buyouts

6. Financial Restructuring
< Reduction of Capital
< Reorganization of Share Capital
« Buy-Back of Shares — Concept and Necessity

« Procedure for Buy-Back of Shares by Listed and Unlisted Companies

7. Post Merger Reorganization
« Factors involved in Post Merger Reorganization
« Integration of Businesses and Operations
« Assessing Accomplishment of Post Merger Objectives; Measuring Post Merger Efficiency
8. Case Studies
PART B - Valuation (30 Marks)

9. Introduction
< Meaning, Objective & Scope of Valuation
< Principles of Valuation
< Preliminary Work relating to Valuation

< Valuation Standards and Valuation Analysis

10. Valuation Techniques
- Historical Earnings Valuation
- Asset Based Valuation

« Market Based Valuation

11. Regulatory and Taxation Aspects
- Legal & Regulatory aspects related to Valuation such as SEBI Regulations/ RBI Regulations
< Income Tax Implications

12. Valuations for Different Strategies
e Merger & Acquisition, Demerger, Slump Sale

< Liquidation and Corporate Insolvency
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Internal & External Restructuring

Valuation of Intangibles

Valuation of Securities

PART C - Insolvency (20 Marks)

13. Introduction

Concept of Insolvency, Historical Developments

History of Bankruptcy Laws in USA, UK and India

14. Revival, Rehabilitation and Restructuring of Sick Companies

Sick Companies and their Revival with Special Reference to the Law and Procedure relating to
Sick Companies

15. Securitization and Debt Recovery

Overview of the Securitization and Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002; Process; Participants

Special Purpose Vehicle (SPV), Asset Reconstruction Companies (ARCs), Qualified Institutional
Buyers (QIB)

Overview of the Recovery of Debts Due to Banks and Financial Institutions Act, 1993

Tribunal, Procedure; Compromises and Arrangements with Banks and Creditors

16. Winding Up

Concept; Modes of Winding Up; Administrative Machinery for Winding Up

Winding up Process and Procedure; Managing Stakeholders and Parties in Liquidation;
Conducting Meetings of Shareholders/Creditors; Dealing with Contracts; Managing Estate

Outsourcing Responsibilities to Professionals/Service providers such as Valuers, Security
Agencies

Best Practices in Performing Liquidation/Administrator Functions; Accountability and Liabilities;
Role of Liquidators and Insolvency Practitioners

Consequences of Winding Up; Winding Up of Unregistered Companies; Dissolution

17. Cross Border Insolvency

UNCITRAL Model Law on Cross Border Insolvency

UNCITRAL Legislative Guide to Insolvency Law

World Bank Principles for Effective Insolvency and Creditor Rights

Asian Development Bank Principles of Corporate Rescue and Rehabilitation

Bankruptcy under chapter 11 of US Bankruptcy Code
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LIST OF RECOMMENDED BOOKS
MODULE |

PAPER 3 : CORPORATE RESTRUCTURING, VALUATION AND INSOLVENCY

Recommended Readings and References:

1. A. Ramaiya : Guide to Companies Act, LexisNexis Butterworths,
Wadhwa, Nagpur
2. M.C. Bhandari : Guide to Company Law Procedures, LexisNexis
Butterworths Wadhwa Nagpur
ICSI : Handbook on Mergers Amalgamations and takeovers.
K. R. Sampath : Mergers/Amalgamations, Takeovers, Joint Ventures,
LLPs and Corporate Restructure, Snow White
Publications
5. S. Ramanujam : Mergers et al, LexisNexis Butterworths Wadhwa
Nagpur
6. Ray : Mergers and Acquisitions Strategy, Valuation and

Integration, PHI

Important Websites
(a) www.sebi.gov.in
(b) www.rbi.org.in
(c) www.finmin.nic.in

(d) www.dipp.nic.in
(e) www.mca.gov.in

Students are advised to read relevant Bare Acts and Rules and Regulations relating thereto. ‘Student
Company Secretary’ e-bulletin and ‘Chartered Secretary’ should also be read regularly for updating the
knowledge.




(viii)
]
ARRANGEMENT OF STUDY LESSONS
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Lesson No. Subject

PART A - Corporate Restructuring
Corporate Restructuring — Introduction & Concepts
Mergers and Amalgamations — Legal and Procedural Aspects
Economic and Competition Law Aspects of Mergers and Amalgamations
Accounting Aspects of Amalgamations
Financial, Stamp Duty and Taxation Aspects of Amalgamation
Interest of the Small Investors in Mergers

Amalgamation of Banking and Government Companies
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Corporate Demergers and Reverse Mergers
9. Takeovers

10. Funding of Mergers and Takeovers

11. Financial Restructuring

12. Post Merger Re-Organisation

13. Case Studies
PART B - Valuation

14. Valuation Introduction and Techniques

15. Regulatory Aspects of Valuation with reference to Corporate Strategies
PART C - Insolvency

16. Insolvency — Concepts and Evolution

17. Revival and Restructuring of Sick Companies

18. Securitization

19. Debt Recovery

20. Winding Up

21. Cross Border Insolvency

Test Papers
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LESSON OUTLINE

The objective of this study lesson is to enable the

Lesson 1

CORPORATE RESTRUCTURING -
INTRODUCTION & CONCEPTS

students to understand

Meaning of Corporate Restructuring
Need & Scope of Corporate restructuring
Various Modes of Restructuring
Historical Background

Emerging Trends

Planning formulation execution of various
restructuring strategies

Role of professionals in restructuring
process

LEARNING OBJECTIVES

The speed of business dynamics demands the
business organizations not only to revamp
their internal business strategies like effective

market expansion, increased customer
base, product diversification and
innovation etc., but also expects the

corporates to devise inorganic business
strategies like mergers, acquisitions, takeovers etc.,
that results in faster pace of growth, effective
utilization of resources, fulfillment of increasing
expectations of stakeholders. These restructuring
strategies work positively for the business both
during the time of business prosperity and recession.

This lesson would help you in understanding the
concept of corporate restructuring, available tools,
historical background & emerging trends in
restructuring strategies etc., the role of professionals
like company secretaries in the process of
restructuring right from the strategy development and
pre diligence stage till the post integration stage.
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INTRODUCTION

There are primarily two ways of growth of business organization, i.e. organic and inorganic
growth.

Organic growth is through internal strategies, which may relate to business or financial restructuring within
the organization that results in enhanced customer base, higher sales, increased revenue, without
resulting in change of corporate entity..

Inorganic growth provides an organization with an avenue for attaining accelerated growth enabling it to skip
few steps on the growth ladder. Restructuring through mergers, amalgamations etc constitute one of the
most important methods for securing inorganic growth.

Growth can be organic or inorganic

A company is said to be growing organically when the growth is through the internal sources without
change in the corporate entity. Organic growth can be through capital restructuring or business
restructuring.

Inorganic growth is the rate of growth of business by increasing output and business reach by
acquiring new businesses by way of mergers, acquisitions and take-overs and other corporate
restructuring Strategies that may create a change in the corporate entity.

The business environment is rapidly changing with respect to technology, competition, products, people,
geographical area, markets, customers. It is not enough if companies keep pace with these changes but are
expected to beat competition and innovate in order to continuously maximize shareholder value. Inorganic
growth strategies like mergers, acquisitions, takeovers and spinoffs are regarded as important engines that
help companies to enter new markets, expand customer base, cut competition, consolidate and grow in size
quickly, employ new technology with respect to products, people and processes. Thus the inorganic growth
strategies are regarded as fast track corporate restructuring strategies for growth.

MEANING OF CORPORATE RESTRUCTURING

Restructuring as per Oxford dictionary means “to give a new structure to, rebuild or rearrange".

As per Collins English dictionary, meaning of corporate restructuring is a change in the business strategy of
an organization resulting in diversification, closing parts of the business, etc, to increase its long-term
profitability.

Corporate restructuring is defined as the process involved in changing the organization of a business.
Corporate restructuring can involve making dramatic changes to a business by cutting out or merging
departments. It implies rearranging the business for increased efficiency and profitability. In other words, it is
a comprehensive process, by which a company can consolidate its business operations and strengthen its
position for achieving corporate objectives-synergies and continuing as competitive and successful entity.

Corporate Restructuring as a Business Strategy

Corporate restructuring is the process of significantly changing a company's business model, management
team or financial structure to address challenges and increase shareholder value. Restructuring may involve
major layoffs or bankruptcy, though restructuring is usually designed to minimize the impact on employees, if
possible. Restructuring may involve the company's sale or a merger with another company. Companies use
restructuring as a business strategy to ensure their long-term viability. Shareholders or creditors might
force a restructuring if they observe the company's current business strategies as insufficient to prevent a
loss on their investments. The nature of these threats can vary, but common catalysts for restructuring
involve a loss
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of market share, the reduction of profit margins or declines in the power of their corporate brand. Other
motivators of restructuring include the inability to retain talented professionals and major changes to the

markatnlacag that dirgoth/ imnact thg carnaratian's huugingses madgl
Lad J ~ ~

Corporate restructuring is the process of significantly changing a company's business model,
management team or financial structure to address challenges and increase shareholder value.

—Corporate restructuring 1s an inorganic growtn strategy.

NEED AND SCOPE OF CORPORATE RESTRUCTURING

Corporate Restructuring is concerned with arranging the business activities of the corporate as a whole so as
to achieve certain predetermined objectives at corporate level. Such objectives include the following:

— orderly redirection of the firm's activities;

— deploying surplus cash from one business to finance profitable growth in another;

— exploiting inter-dependence among present or prospective businesses within the corporate portfolio;
— risk reduction; and

— development of core competencies.

When we say corporate level it may mean a single company engaged in single activity or an enterprise
engaged in multi activities. It could also mean a group having many companies engaged in related or
unrelated activities. When such enterprises consider an exercise for restructuring their activities they have to
take a wholesome view of the entire activities so as to introduce a scheme of restructuring at all levels.
However such a scheme could be introduced and implemented in a phased manner. Corporate
Restructuring also aims at improving the competitive position of an individual business and maximizing it's
contribution to corporate objectives. It also aims at exploiting the strategic assets accumulated by a business
i.e. natural monopolies, goodwill, exclusivity through licensing etc. to enhance the competitive advantages.
Thus restructuring would help bringing an edge over competitors.

Competition drives technological development. Competition from within a country is different from cross-
country competition. Innovations and inventions do not take place merely because human beings would like
to be creative or simply because human beings tend to get bored with existing facilities. Innovations and
inventions do happen out of necessity to meet the challenges of competition. Cost cutting and value addition
are two mantras that get highlighted in a highly competitive world. Monies flow into the stream of production
in order to be able to face competition and deliver the best possible goods at the convenience and
affordability of the consumers. Global Competition drives people to think big and it makes them fit to face
global challenges. In other words, global competition drives enterprises and entrepreneurs to become fit
globally. Thus, competitive forces play an important role. In order to become a competitive force, Corporate
Restructuring exercise could be taken up. Also, in order to drive competitive forces, Corporate Restructuring
exercise could be taken up.

The scope of Corporate Restructuring encompasses enhancing economy (cost reduction) and improving
efficiency (profitability). When a company wants to grow or survive in a competitive environment, it needs to
restructure itself and focus on its competitive advantage. The survival and growth of companies in this
environment depends on their ability to pool all their resources and put them to optimum use. A larger
company, resulting from merger of smaller ones, can achieve economies of scale. If the size is bigger, it
enjoys a higher corporate status. The status allows it to leverage the same to its own advantage by being
able to raise larger funds at lower costs. Reducing the cost of capital translates into profits. Availability of
funds allows the enterprise to grow in all levels and thereby become more and more competitive.



4 PP-CRVI

Corporate Restructuring ..... an Example

ABC Limited has surplus funds but it is not able to consider any viable projects. Whereas XYZ Limited has
identified viable projects but has no money to fund the cost of the project. The merger of ABC LTD and XYZ
Limited is a mutually beneficial option and would result in positive synergies of both the Companies.

Corporate Restructuring aims at different things at different times for different companies and the single
common objective in every restructuring exercise is to eliminate the disadvantages and combine the
advantages. The various needs for undertaking a Corporate Restructuring exercise are as follows:

(i) to focus on core strengths, operational synergy and efficient allocation of managerial capabilities
and infrastructure.

(ii) consolidation and economies of scale by expansion and diversion to exploit extended domestic
and global markets.

(iii) revival and rehabilitation of a sick unit by adjusting losses of the sick unit with profits of a healthy
company.

(iv) acquiring constant supply of raw materials and access to scientific research and technological
developments.

(v) capital restructuring by appropriate mix of loan and equity funds to reduce the cost of servicing and
improve return on capital employed.

(vi) Improve corporate performance to bring it at par with competitors by adopting the radical
changes brought out by information technology.

Planning, formulation and execution of various restructuring strategies

Corporate restructuring strategies depends on the nature of business, type of diversification required and
results in profit maximization through pooling of resources in effective manner, utilization of idle resources,
effective management of competition etc.,.

Planning the type of restructuring requires detailed business study, expected business demand, available
resources, utilized/idle portion of resources, competitor analysis, environmental impact etc., The bottom line
is that the right restructuring strategy provides optimum synergy for the organizations involved in the
restructuring process.

It involves examination of various aspects before and after the restructuring process.

Important aspects to be considered while planning or implementing corporate restructuring
strategies

The restructuring process requires various aspects to be considered before, during and after the
restructuring. They are

« Valuation & Funding

e Legal and procedural issues

- Taxation and Stamp duty aspects
< Accounting aspects

- Competition aspects etc.

« Human and Cultural synergies

Based on the analysis of various aspects, a right type of strategy is chosen.
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fypes of Corporate Restructurig-Strategies
Various types of corporate restructuring strategies include:
. Merger
. Demerger
. Reverse Mergers
. Disinvestment

. Joint venture

. Strategic alliance

. Slump Sale

. Franchising

0. Strateqic alliance etc.

1. Merger

Merger is the combination of two or more companies which can be merged together either by way of
amalgamation or absorption. The combining of two or more companies, is generally by offering the
stockholders of one company securities in the acquiring company in exchange for the surrender of their

stock.

Mergers may be

(i)

(i)

(iii)

(iv)

Horizontal Merger: It is a merger of two or more companies that compete in the same industry. Itis
a merger with a direct competitor and hence expands as the firm's operations in the same industry.
Horizontal mergers are designed to achieve economies of scale and result in reduce the number of
competitors in the industry.

Vertical Merger: It is a merger which takes place upon the combination of two companies which
are operating in the same industry but at different stages of production or distribution system. If a
company takes over its supplier/producers of raw material, then it may result in backward
integration of its activities. On the other hand, Forward integration may result if a company decides
to take over the retailer or Customer Company. Vertical merger provides a way for total integration
to those firms which are striving for owning of all phases of the production schedule together with
the marketing network

Co generic Merger: It is the type of merger, where two companies are in the same or related
industries but do not offer the same products, but related products and may share similar
distribution channels, providing synergies for the merger. The potential benefit from these mergers
is high because these transactions offer opportunities to diversify around a common case of
strategic resources.

Conglomerate Merger: These mergers involve firms engaged in unrelated type of activities i.e. the
business of two companies are not related to each other horizontally nor vertically. In a pure
conglomerate, there are no important common factors between the companies in production,
marketing, research and development and technology. Conglomerate mergers are merger of
different kinds of businesses under one flagship company. The purpose of merger remains
utilization of financial resources enlarged debt capacity and also synergy of managerial functions. It
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does not have direct impact on acquisition of monopoly power and is thus favoured throughout the
world as a means of diversification.

2. Demerger

It is a form of corporate restructuring in which the entity's business operations are segregated into one or
more components. A demerger is often done to help each of the segments operate more smoothly, as they
can focus on a more specific task after demerger.

3. Reverse Merger

Reverse merger is the opportunity for the unlisted companies to become public listed company, without
opting for Initial Public offer (IPO).In this process the private company acquires the majority shares of public
company, with its own name.

4. Disinvestment

Disinvestment means the action of an organization or government selling or liquidating an asset or
subsidiary. It is also known as "divestiture".

5. Takeover/Acquisition

Takeover means an acquirer takes over the control of the target company. It is also known as acquisition.
Normally this type of acquisition is undertaken to achieve market supremacy. It may be friendly or hostile
takeover.

Friendly takeover: In this type, one company takes over the management of the target company with
the permission of the board.

Hostile takeover: In this type, one company takes over the management of the target company without
its knowledge and against the wish of their management.

6. Joint Venture (JV)

A joint venture is an entity formed by two or more companies to undertake financial activity together. The
parties agree to contribute equity to form a new entity and share the revenues, expenses, and control of the
company. It may be Project based joint venture or Functional based joint venture.

Project based Joint venture: The joint venture entered into by the companies in order to achieve a
specific task is known as project based JV.

Functional based Joint venture: The joint venture entered into by the companies in order to achieve
mutual benefit is known as functional based JV.

7. Strategic Alliance

Any agreement between two or more parties to collaborate with each other, in order to achieve certain
objectives while continuing to remain independent organizations is called strategic alliance.

8. Franchising

Franchising may be defined as an arrangement where one party (franchiser) grants another party
(franchisee) the right to use trade name as well as certain business systems and process, to produce and
market goods or services according to certain specifications.
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The franchisee usually pays a one-time franchisee fee plus a percentage of sales revenue as royalty and
gains.

9. Slump sale

Slump sale means the transfer of one or more undertaking as a result of the sale of lump sum consideration
without values being assigned to the individual assets and liabilities in such sales. If a company sells or
disposes of the whole or substantially the whole of its undertaking for a predetermined lump sum
consideration, then it results in a slump sale.

CORPORATE RESTRUCTURING - HISTORICAL BACKGROUND

In earlier years, India was a highly regulated economy. Though Government participation was overwhelming,
the economy was controlled in a centralized way by Government participation and intervention. In other
words, economy was closed as economic forces such as demand and supply were not allowed to have a full-
fledged liberty to rule the market. There was no scope of realignments and everything
was controlled. In such a scenario, the scope and mode of Corporate Restructuring were very limited due to
restrictive government policies and rigid regulatory framework.

These restrictions remained in vogue, practically, for over two decades. These, however, proved
incompatible with the economic system in keeping pace with the global economic developments if the
objective of faster economic growth were to be achieved. The Government had to review its entire policy
framework and under the economic liberalization measures removed the above restrictions by omitting the
relevant sections and provisions.

The real opening up of the economy started with the Industrial Policy, 1991 whereby 'continuity with change'
was emphasized and main thrust was on relaxations in industrial licensing, foreign investments, transfer of
foreign technology etc. With the economic liberalization, globalization and opening up of economies, the
Indian corporate sector started restructuring to meet the opportunities and challenges of competition.

The economic and liberalization reforms, have transformed the business scenario all over the world. The
most significant development has been the integration of national economy with 'market-oriented globalized
economy'. The multilateral trade agenda and the World Trade Organization (WTQO) have been facilitating
easy and free flow of technology, capital and expertise across the globe. A restructuring wave is sweeping
the corporate sector the world over, taking within its fold both big and small entities, comprising old economy
businesses, conglomerates and new economy companies and even the infrastructure and service sector.
From banking to oil exploration and telecommunication to power generation, petrochemicals to aviation,
companies are coming together as never before. Not only this new industries like e-commerce and
biotechnology have been exploding and old industries are being transformed.

With the increasing competition and the economy, heading towards globalisation, the corporate restructuring
activities are expected to occur at a much larger scale than at any time in the past. Corporate Restructuring
play a major role in enabling enterprises to achieve economies of scale, global competitiveness, right size,
and a host of other benefits including reduction of cost of operations and administration.

EMERGING TRENDS

Doing Deals Successfully in India — A Survey by KPMG India and Merger Market in 2012

In order to present a composite view of effective practices that have emerged from inbound investors’

experience conducting M&A in India. KPMG in India and mergermarket in the year 2012, shortlisted
a



8 PP-CRVI

number of successful deals based on their size and prominence in the Indian marketplace.

They conducted interviews with key M&A Heads or equivalent from International companies involved in
these transactions over the course of 2012. The report represents a summary of these conversations and the
learnings that have emerged from these transactions.

Almost all participants acknowledged that India was an important part of their overall global expansion
strategy, and by and large, participants have been pleased with the success of their respective deals despite
the fact that some are still in the process of completing integration.

The key insights that emerged are as follows:

Acquirers come to India for its domestic market and the innovation capabilities of its
companies

The primary attraction for acquirers when investing in India is the potential of its domestic market and the
opportunity to use India as a springboard to access some of the regional South Asian, Middle East and even
African markets. Participants also cited capabilities for innovation that Indian companies have built over the
last two decades, especially to serve low cost value conscious consumers in the emerging markets as a key
reason behind doing deals in India.

Investable targets are hard (but not impossible) to find

Given India’s size, its federal regulatory structure and socio-political diversity, most businesses take a
regional approach to market growth in the country, and as a result, few truly national players exist. Having
said that, many of the regional markets these businesses serve have the potential of being as large as or
even larger than national markets in other countries.

Coverage and availability of information on domestic companies in India is still patchy, making secondary
market scans difficult. And while auction processes are prevalent, many deals are done based on local
relationships and a deep understanding of the regional operations of potential targets. In fact, for many of the
successful acquisitions and partnerships highlighted in this report, acquirers were in India building
relationships well before their transactions materialized either by forming an Indian subsidiary or by
maintaining trading relationships.

Even once a potential deal is on the table it can take time for a seller to furnish historical financials and
realistic forecasts that link back to past performance. Most acquirers tended to take an independent view of a
target’s growth prospects while factoring in the right level of investment support post deal.

It takes time and effort to get to know the family

Managing the relationship with the promoter (seller) can be of paramount importance for a successful deal.
Promoters are also typically involved in direct management of the business, and selling would mean losing
regular income, personal status and an important family asset. Furthermore, promoter-led businesses often
have more than one decision maker and depending on family history, internal politics often become part of the
M&A process. For International Companies looking to acquire in India, it means spending considerable months
to get to know and understand the promoters and the family well, before starting a transaction conversation.

The process can seem long and complicated (because it often is)

The deal process in India can initially seem long even when there is no competitive bidding process. Finding
issues with compliance, tax or historical financial performance is common during diligence and these may
seem like deal breakers at first.
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To manage these challenges, acquirers preferred to implement transaction structures that allow buyers to
leave liabilities behind with the sellers where possible, while ensuring sufficient engagement from promoters
to ensure a smooth transition post deal. Participants also highlighted the need to build a business forecast
bottom up, seeking independent verification of future contract commitments and an assessment of
the dependence on promoter relationships for continuity of business.

Respondents to this study also highlighted the fact that sellers in India are often inexperienced in the M&A
process and can start the process without adequate preparation. Where possible, buyers should request
involvement of professional advisors on the sell side and ask for a well managed process including electronic
data rooms, verified financial information, explanation of discrepancies with published results, etc., at
the start of the process.

The hard work begins once the deal is done

Most participants had a small base in India prior to the acquisition and hence integration of local domestic
operations with the target was not really a big challenge. Key focus during the integration revolved around
navigating cultural differences, managing employee expectations from an international acquirer and
alignment of management styles. Their approach was cautious, with over half the respondents spending
between 1-3 years to complete the integration activities. In almost all the cases, integration was a distinct
project led by teams based locally and with significant senior management involvement.

Reflecting on the overall success of the transaction, most respondents felt that they were by and large happy
with the overall outcome of the deal and with the quality of management that they had acquired as a result of
the transaction.

M & A trends in India 2-11-2013

Mergers and Acquisition (M&A) activity in the Indian market continued at pace in 2013, despite ongoing
uncertainty over the country’s wider economic prospects.

Overall, 500 publically announced M&A deals were recorded in 2013, amounting to US $28.19 billion in
transactions. Although representing a 16% year-on-year drop in volume and 20% year-on-year decline in
total value of deals, the analysis suggests that investor’s interest in India remains relatively stable in light of
ongoing economic pressure which have seen inflation rate rises and a depreciating rupee over the past 12
months.

Five M&A deals valued at over one billion US dollars were witnessed in 2013, compared with four such deals
in 2012; although still a sharp drop fro the 10 deals of this caliber recorded in 2011. Excluding 2012’s
blockbuster Vedanta Group restructuring deal (valued at US $ 12billion), the value of M&A in 2013
represents a 15% year-on-year increase.

Private equity (PE) deals in 2013 saw steady improvement, with a 12% year-on-year increase in deal
volumes (totaling 450) and a 40% year-on-year rise in total value (reaching US $ 10.39 billion). Top sectors
for PE investment included: IT & ITES (20%), Pharma, Healthcare & Biotech (14%), Real Estate (13%),
Telecoms (12%), Banking (11%) and Automotives (8%). There were 23 private equity investments over the
year with recorded values of over US $100 million each.

Despi8te an overall mixed year in 2013, the Indian economy still retains pockets of competitiveness;
particularly in sectors such as the pharmaceutical and aviation industries, which will likely see M&A activity
increase in 2014 as the commercial and regulatory environments in India play strongly in their favour.

“Though not a blockbuster year, 2013 proved to be fairly resilient despite political and fiscal uncertainties in
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India. The gradual stabilization of the rupee and key stock indices in the second half of the year offer
promising signs, and we’re hopeful this cautiously positive sentiment will lead to resurgence in M&A activity
following the 2014 elections. India — corporate and otherwise — is bracing itself, while looking ahead.”

Table 1: Deal summary for Indian M&A and PE activity for 2011-2013

Deal Summary Volume Value (US$bn)

2011 2012 2013 2011 2012 2013
Domestic 216 234 220 5.04 6.08 5.75
Cross Border 288 262 221 39.58 14.51 17.89
Mergers & Internal Restructuring 140 102 59 - 14.80 4.55
Total M&A 644 598 500 44.61 35.38 28.19
PE 373 401 450 8.75 7.38 10.39
Grand Total 1,017 999 950 53.36 42.76 38.58
Cross Border includes:
Inbound 142 140 139 28.73 5.96 8.64
Outbound 146 122 82 10.84 8.55 9.25

Source: Grant Thornton.Co. UK
Expanding role of professionals in corporate restructuring process

The restructuring process does not only involve strategic decision making based on the market study,
competitor analysis, forecasting of synergies on various respects, mutual benefits, expected social impact
etc, but also the technical and legal aspects such as valuation of organizations involved in restructuring
process, swap ratio of shares if any, legal and procedural aspects with regulators such as Registrar of
Companies, High Court etc., optimum tax benefits after merger, human and cultural integration, stamp duty
cost involved etc.

It involves a team of professionals including business experts, Company Secretaries, Chartered
Accountants, HR professionals, etc., who have a role to play in various stages of restructuring process. The
Company Secretaries being the vital link between the management and stakeholders are involved in the
restructuring process through out as co-coordinator, in addition to their responsibility for legal and regulatory
compliances.

The restructuring deals are increasing day by day to be in line with business dynamics and international
demands. It necessitates the expanded role of professionals in terms of maximum quality in optimum time.

Companies Act, 2013

The Companies Act, 2013 has brought many enabling provisions with regard to mergers, compromise or
arrangements, especially with respect to cross border mergers, time bound and single window clearances,
enhanced disclosures, disclosures to various regulators, simplified procedure for smaller companies etc. It
may be noted that Section 230-240 of the Companies Act, 2013 and the rules made thereunder are yet to be
notified.

Salient Features of Companies Act, 2013 relating to Corporate Restructuring (Section 230-
240)

< National Company Law Tribunal to assume jurisdiction of High Court.
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Section 230(2) — Application for compromise or arrangement to be accompanied by an affidavit,

disclosing
1. All material facts relating to the company.

2. Reduction of capital if any included in the compromise or arrangement;

3. Any scheme of corporate debt restructuring consented to by not less than 75% of the secured
creditors in value along with creditors responsibility statement, report of the auditor as to the

funds requirement after CDR and the conformity to liquidity test etc.

Proviso to Section 230(3) — Notice relating to compromise or arrangement and other documents to

be placed on the website of the company.

Section 230(5) — Notice of meeting for approval of the scheme of compromise or arrangement be

sent to various regulators including:
1. The Central Government;
Income-tax Authorities;
Reserve Bank of India ("RBI’);
Securities Exchange Board of India ("SEBI’);
The Registrar;
Respective Stock Exchange;

The Competition Commission of India; if necessary; and

© ® o o A~ w0 N

by the above authorities will have to be made within a period of 30 days from receipt of notice.

Proviso to Section 230(4) — Persons holding not less than 10% of the shareholdings or persons
having outstanding debt amounting to not less than 5% of the total outstanding debt as per the
latest audited financial statement, entitled to object the scheme of compromise or arrangement.

Proviso to Section 230(7) — No sanction for Compromise or arrangement if accounting
treatment is no AS compliant.

Section 234 — Cross border Merger permitted. The 1956 act permits merger of foreign company
wit h Indian company and not vice versa.

Section 233 (10) — Abolishing the practice of companies holding their own shares through a
trust (Treasury Stock) in case of merger of holding and subsidiary companies. Ultimately the
shares are to be cancelled.

Section 233 - Fast track mergers introduced. — The new Act enables fast track merger without
the approval of NCLT, between:

1. Two or more small companies. Small company is defined under the Act.

2. Holding and wholly owned subsidiary company

3. Other class of companies as may be prescribed

Section 230(6) — Approval of scheme by postal ballot thereby involving wider participation;

Section 230(11) — Any compromise or arrangement may also include takeover offer made in
prescribed manner. In case of listed companies, takeover offer shall be as per the regulations
framed by SEBI.

Other Sectoral regulators which could likely be affected by the scheme. Representation, if any,
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LESSON ROUND UP

Growth of organization may be organic/inorganic growth. Growth in the factors of production is
organic growth, whereas corporate restructuring initiatives leads to inorganic growth which is relatively
faster.

Restructuring may be financial restructuring, technological, market and organizational restructuring.

The most commonly applied tools of corporate restructuring are amalgamation, merger, demerger,
acquisition, joint venture, disinvestments etc.

The important aspects to be considered during Corporate Restructuring process are financial,
valuation, stamp duty, taxation and accounting aspects.

The regulatory framework for corporate restructuring includes, The Companies Act, 1956, notified Sections
of Companies Act, 2013, SEBI(SAST) Regulations; 2011, Listing agreement, Indian Stamp Act,
1899, Companies(Court) Rules; etc.

The restructuring process over the years has expanded the role of professionals in the
restructuring process at various stages.

The companies Bill; 2012 has provided several provisions for revamping the corporate restructuring

irocess in India.

1.

2
3
4.
5

What are different types of growth strategies?

Briefly discuss the scope and mode of Corporate Restructuring.
Discuss about different restructuring strategies.

Write a brief note on the role of professionals in restructuring strategies.

Restructuring is just not a strategic plan. Discuss.




Lesson 2

MERGERS AND AMALGAMATIONS -

LEGAL AND PROCEDURAL ASPECTS

LESSON OUTLINE

e Regulatory Framework

e Provisions of the Companies Act, 1956
relating to mergers/amalgamation

e Approvals in the scheme of amalgamation

e Process/steps involved in
mergers/Amalgamation

e Filing of various forms in the process of
mergers/amalgamation

LEARNING OBJECTIVES

While implementing the strategic decision of
merger/amalgamation, the transferor/transferee
company has to comply with a number of regulations
viz., the Companies Act, 1956, Companies
(Court) Rules, 1959, Income Tax Act, 1961,
Listing Agreement, The Indian Stamp Act
1899, The Competition Act, 2002 etc. It involves
conducting of various meeting including
board/general  meetings, obtaining of various
approvals from regulators like Stock Exchanges,
High Court, Ministry of Corporate Affairs (ROC/RD),
drafting of documents such as preparationof
scheme, notices/explanatory

statements, filing of various documents including e-
forms with ROC, filing of scheme of amalgamation
with High Court etc., After reading this lesson you will
be able to understand the regulatory framework,
interpretations of provisions in the Companies Act
relating to merger/amalgamation, different approvals,
steps involved, judicial pronouncements etc. The
aspects as to stamp duty, valuation, competition law
aspects are being dealt in separate chapters.

Section 230-240 of Companies Act, 2013 are not yet
notified and accordingly the provisions of Companies
Act, 1956 are dealt in this lesson.
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REGULATORY FRAMEWORK FOR MERGER/AMALGAMATION

The Regulatory Framework of Mergers and Amalgamations covers
1. The Companies Act, 1956

Companies (Court) Rules, 1959

Income Tax Act, 1961

Listing Agreement

The Indian Stamp Act, 1899

Competition Act, 2002

R e

1. Companies Act, 1956

Chapter V of Companies Act, 1956 comprising Section 390 to 396A contains provisions on ‘Arbitration,
Compromises, Arrangements and Reconstructions’. There are however, no provision on Arbitration Since
Section 389 which dealt with Arbitration was deleted. The scheme of Chapter V goes as follows.

1. Section 390 contains interpretation of certain expressions used in Section 391 and 393

2. Section 391 is relating to the power of the company to compromise or to make arrangement with its
creditors and members.

3. Section 393 deals with regard to information as to compromises and arrangements with creditors
and members.

4. Section 394 deals with facilitation of reconstruction and amalgamation of companies.

5. Section 394A deals with a notice to be given to the Central Government in respect of applications
under Section 391 and 394.

6. Section 395 deals with provisions regarding the power and duty to acquire shares of shareholders
dissenting from scheme or contract approved by majority shareholders.

7. Section 396 contains provisions as to the power of the central government to provide for
amalgamation of companies in national interest.

8. Section 396 A deals with preservation of books and papers of amalgamated companies.
2. Companies Court Rules, 1959

Rules 67-87 contains provisions dealing with the procedure for carrying out a scheme of compromise or
arrangement including amalgamation or reconstruction.

3. Under the Income Tax Act, 1961

The Income Tax Act, 1961 covers aspects such as tax reliefs to amalgamating/amalgamated companies,
carry forward of losses, exemptions from capital gains tax etc. For example, when a scheme of merger or
demerger involves the merger of a loss making company or a hiving off of a loss making division, it is
necessary to check the relevant provisions of the Income Tax Act and the Rules for the purpose of ensuring,
inter alia, the availability of the benefit of carrying forward the accumulated losses and setting of such losses
against the profits of the Transferor Company.

4. Under the Listing Agreement

Under Clause 24(f) of the Listing Agreement, where the scheme of merger or demerger involves a listed
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company, it is necessary to send a copy of the scheme to the stock exchanges where the shares of the said
company are listed to obtain their No Objection Certificate (NOC). Generally stock exchanges raise several
queries and on being satisfied that the scheme does not violate any laws concerning securities such as the
takeover code or the SEBI (ICDR) Regulations, Stock Exchanges accord their approval. Where the shares
are listed on BSE or NSE, other Stock Exchanges wait for the approval by BSE or NSE before granting their
approval.

5. Under the Indian Stamp Act

It is necessary to refer to the Stamp Act to check the stamp duty payable on transfer of undertaking through
a merger or demerger.

6. Competition Act, 2002

The provisions of Competition Act and the Competition Commission of India (Procedure in regard to the
Transaction of Business relating to Combinations) Regulations, 2011 are to be complied with.

PROVISIONS OF THE COMPANIES ACT 1956

Section 391 - Power to compromise or make arrangements with creditors and
members.

Section 391 lays down in detail the power to make compromise or arrangements with its creditors and
members. Under this Section, a company can enter into a compromise or arrangement with its creditors or
its members, or any class thereof.

Scope of Section 391

Section 391 deals with the rights of a company to enter into a compromise or arrangement (i) between itself
and its creditors or any class of them; and (ii) between itself and its members or any class of them. The
arrangement contemplated by the section includes a reorganisation of the share capital of a company by
consolidation of its shares of different classes or by sub-division of its shares into shares of different classes
or by both these methods.

Once a compromise or arrangement comes within the ambit of the section, it may be sanctioned by the
court, even if it involves certain acts for which a particular procedure is specified in other sections of the Act
e.g., reduction of share capital of a company may form part of a compromise or arrangement and when the
court sanctions the compromise or arrangement as a whole, reduction of share capital is also sanctioned
and the company is not required to follow the procedure laid down in Section 100 of the Act. The court can
refuse to sanction a scheme of merger or amalgamation or reconstruction if it is satisfied that the scheme
involves any fraud or illegality. Once the reduction of share capital of a company is a part of a compromise
or arrangement, the requirements of the Companies Act as regards reduction of share capital are not
applicable because the court is empowered to sanction reduction of share capital as a part of the
compromise or arrangement.

The section also applies to compromise or a management entered into by companies under winding up.
Therefore, an arrangement under this section can take a company out of winding up.

Once a compromise or arrangement under this section is approved by statutory majority, it binds the

dissenting minority, the company and also the liquidator, if the company is in the process of winding up.

procedure to be followed under Section 100.
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Sub-section (1) — Application to the court for convening meetings of members/creditors.

Where a company proposes a compromise or arrangement between it and its creditors or between it and its
members or with any class of the creditors or any class of members, the company or the creditor or member
may make an application to the court. On such application the court may order a meeting of the creditors or
members or any class of them as the case may be and such meeting shall be called, held and conducted in
such manner as the court may direct. In the case of a company which is being wound up, any such
application should be made by the liquidator.

The key words and expressions under sub-section are ‘creditors’, ‘court’, ‘class of creditors or members’, ‘a
company which is being wound up’, ‘liquidator’. When a company is ordered to be wound up, the liquidator is
appointed and once winding up commences liquidator takes charge of the company in all respects and
therefore it is he who could file any application of any compromise or arrangement in the case of a company
which is being wound up. A company which is being wound up would mean a company in respect of which
the court has passed the winding up order.

Who can make application under Section 391 to the court for the purpose of calling meeting of
creditors/members as the case may be?

1. The Company
2. Creditor/Member
3. Liquidator in case of the company being wound up.

Sub-section (2) — Approval of the Scheme and order of the court sanctioning the scheme of
amalgamation.

Sub-section (2) provides that when the court directs the convening, holding and conducting of a meeting of
creditors or members or a class of them, a particular majority of the creditors or members or a class of them
should agree to the scheme of compromise or arrangement. As per the sub-section, the majority required is
the majority in number representing three-fourths in value of the creditors or members or a class of them, as
the case may be, present and voting in the meeting so convened either in person, or by proxy. After the said
meeting agrees with such majority, if the scheme is sanctioned, by the court, it shall be binding upon the
creditors or members or a class of them, as the case may be.

As per the proviso under Sub-section (2), no order sanctioning any compromise or arrangement shall be
made by the court unless it is satisfied that the applicant has made sufficient disclosure about the following
particulars:

— All material facts relating to the company;
— Latest financial position of the company;
— Latest auditors report on the accounts of the company;

— Information about pendency of any investigation proceeding in relation to the company under
Seoctions 235 10251 and theo likeo

What is the majority required for compromise under Section 3917

Vlajority In numper representing three tourtns in value.

Sub-section (3) — Filing of court order with ROC.

The order made by the court under Sub-section (2) should be filed with the Registrar of Companies. If the
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order is not filed with the Registrar, it will not have any effect. The requirement under this section is limited to
filing of the order of the court and it does not specify the need for the Registrar to register it.

The order of the court under Section 391 sanctioning compromise or arrangement will not have effect unless
filed with Registrar of Companies.

Sub-section (4) — Memorandum to be annexed to the copy of court order while filing.

It is necessary to annex a copy of every such order to every copy of the Memorandum of company issued
after the filing of the certified copy of the order. In the case of a company not having a memorandum the
order aforesaid shall be annexed to every copy of the instrument constituting or defining the constitution of
the company.

Sub-section (5) — Penallty.

Any default in complying with Sub-section (4) invites the penalty prescribed in this sub-section. As per the
penal clause contained in this sub-section, the company and every officer of the company who is in default
shall be punishable with fine which may extend to "100/- for each copy in respect of which the default is
made.

Sub-section (6)

The court has powers to stay the commencement of or continuation of any suit or proceeding against the
company on such terms as it thinks fit until the application is finally disposed of.

Section 392 — Power to enforce compromise and arrangement.
Sub-section (1)

The court has the power to supervise the carrying out of the scheme. The court may give such directions or
make such modifications to the scheme for the purpose of proper working of the scheme.

Sub-section (2)

The court has the power to order winding up of the company if it thinks that the scheme sanctioned cannot
work satisfactorily.

Section 393 - Information as to compromise or arrangements with creditors and
members.

Sub-section (1)

Every notice of any meeting called as per orders of court under Section 391, should include an explanatory
statement. The statement should set out the terms of compromise or arrangement and all material interests
of the directors, managing director or manager of the company and effect of such interest on the scheme. It
can also be given by way of an advertisement containing the above mentioned particulars.

Sub-section (2)

Such disclosure shall also be made, in the case of a scheme affecting debenture holders, about the interest
of the debenture trustees.

Sub-section (3)

If the notice states that creditors or members can have copies of the scheme from the company, the
company shall provide copies of the scheme of compromise or arrangement, to the creditor or member who
applies for the same.
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Sub-section (4)

This sub-section is a penal clause. In case of default in complying with the requirements of Section 393, the
default is a punishable offence.

Sub-section (5)

Every director, managing director, manager or as the case may be, the debenture trustees, shall give all
necessary information to the company failing which they shall be liable for the penal consequences
stipulated in this sub-section.

Section 394 - Provisions for facilitating reconstruction and amalgamation of
companies.

It is only in Section 394 of the Act there is reference to reconstruction of any company or companies or
amalgamation of any two or more companies.

Sub-section (1)

Where the scheme involves reconstruction of any company or companies or amalgamation of any two or
more companies and vesting of the whole or substantially the whole of the properties or liabilities of any
company concerned in the scheme (Transferor Company) to another company (Transferee company), the
court may make provision for the following matters also:

— Transfer to the Transferee Company of the whole or any part of the undertaking, property or
liabilities of any transferor company;

— The allotment or appropriation by the Transferee company of any shares, debentures to any person
under the scheme.

— Continuation of proceedings by or against the Transferee Company of any legal matters pending by
or against any Transferor Company.

— The dissolution, without winding up, of any Transferor Company.

— Provision to be made for any person who does not agree to the scheme.

— Such incidental, consequential and supplemental orders passed by the court as it may think fit so
that the reconstruction or amalgamation could be fully and effectively carried out.

As per the proviso under this sub-section, it is necessary to have the report from the Registrar of Companies
in case the scheme involves a company that is being wound up and the report of the liquidator, in case the
scheme involves the dissolution of a company. These reports are mandatory in order to ensure that the
affairs of the company in question have not been conducted in a manner prejudicial to the interests of its
members or to public interest.

Sub-section (2)

The sub-section provides for the order of the Court and the vesting of the properties and liabilities of the
transferor company to the transferee company.

Sub-section (3)

Under this sub-section, the time limit for filing the order of the Court for registration by the Registrar is 30
days after the making of the order.

Sub-section (4)

As per clause (a), the expression ‘property’ has been defined to include property, rights and powers of every
description and the expression ‘liabilities’ includes duties of every description. As per clause (b), ‘Transferee
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Company’ does not include any company other than a company within the meaning of this Act
but

‘Transferor company’ includes any body corporate, whether a company within the meaning of this Act or not.
Thus, the transferee company in a scheme of merger or amalgamation has to be necessarily a company
within the meaning of the Act.

Section 394A

The court is supposed to give notice of every scheme under Section 391 or 394 to the Central Government
and consider representation, if any by the said Government.

Therefore, merger or amalgamation under a scheme of arrangement as provided under Sections 391-394 of
the Act is the most convenient and most common method of a complete merger or amalgamation between
the companies. There is active involvement of the Court and an amalgamation is complete only after the
Court sanctions it under Section 394(2) and takes effect when such order of court is filed with the Registrar
of Companies. In fact, Sections 391 to 394 of the Act read with Companies (Court) Rules, 1959 serve as a
complete code in themselves in respect of provisions and procedures relating to sponsoring of the scheme,
the approval thereof by the creditors and members, and the sanction thereof by the Court.

Accordingly, amalgamation can be effected in any one of the following ways:
(i) Transfer of undertaking by order of the High Court (Section 394 of the Companies Act, 1956)

Under Section 394 of the Companies Act, the High Court may sanction a scheme of amalgamation
proposed by two or more companies after it has been approved by a meeting of the members of the
company convened under the orders of the court with majority in number of shareholders holding
more than 75 percent of the shares who vote at the meeting, approve the scheme of amalgamation,
and the companies make a petition to the High Court for approving the Scheme. The High Court
serves a copy of petition on the Regional Director, Company Law Board and if they do not object to
the amalgamation, the Court sanctions it. Once the Court sanctions the scheme, it is binding on all
the members of the respective companies.

(i) Purchase of shares of one company by another company (Section 395 of the Companies Act, 1956)

Under Section 395 of the Companies Act, 1956, the undertaking of one company can be takenover
by another company by the purchase of shares. This section obviates the need to obtain the High
Court’s sanction. While purchasing shares, the company which acquires shares should comply with
the requirements of SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011 and
Section 372A of the Companies Act, 1956. This Section also provides the procedure for acquiring
the shares of dissenting members.

(iii) Amalgamation of Companies in National Interest (Section 396)

Where the Central Government is satisfied that an amalgamation of two or more companies is
essential in the public interest, then the Government may, by an order notified in the Official
Gazette, provide for the amalgamation of those companies into a single company. The
amalgamated company shall have such constitution, property, powers, rights, interest and
privileges as well as such liabilities, duties and obligations as may be specified in the Government’s
order.

(iv) Amalgamation for Revival and Rehabilitation

The Board for Financial and Industrial Reconstruction (BIFR) can in exceptional cases
order
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amalgamation for the revival and rehabilitation of a sick industrial company under the provisions of
Sick Industrial Companies (Special Provisions) Act, 1985.

APPROVALS IN SCHEME OF AMALGAMATION
The companies are required to obtain following approvals in respect of the scheme of amalgamation:

(i) Approval of Board of Directors

— The first step in carrying out amalgamation is approval of scheme of amalgamation by the Board of
both the companies.

— Board resolution should, besides approving the scheme, authorise a Director/Company
Secretary/other officer to make application to court, to sign the application and other documents and
to do everything necessary or expedient in connection therewith, including changes in the scheme.

(ii) Approval of Shareholders/Creditors

Members’ and creditors’ approval to the scheme of amalgamation is sine qua non for Court’s sanction.
Without that the Court cannot proceed. This approval is to be obtained at specially convened meetings held
as per court's directions [Section 391(1)]. However, the court may dispense with meetings of
members/creditors. Normally, creditors’ meetings are dispensed with subject to certain conditions. For
instance, members’ meeting may be dispensed with if all the members’ individual consent is obtained.

However, it is a discretionary power of the court for which a separate application must be made for court’s
order.

The scheme of compromise or arrangement has to be approved as directed by the High Court, by—
— the members of the company; or
— the members of each class, if the company has different classes of shares; and
— the creditors; or

— each class of creditors, if the company has different classes of creditors.

The approval of the members and creditors (or each class of them) has to be obtained at specially convened
meetings as per High Court directions. [Section 391(1)]. An application seeking directions to call, hold and
conduct meetings is made to the High Court, which has jurisdiction having regard to the location of the
registered office of the company.

A learned Judge of Bombay High Court in Kaveri Entertainment Ltd. in re., (2003) 117 Comp Cas 245 (Bom)
expounded the procedure required to be followed by a company which seeks the court’s sanction to a
scheme of compromise or arrangement as:

“A company which desires to enter into any arrangement with its members and/or creditors first makes an
application to the court under Sub-section (1) of Section 391 of the Act for directions for convening of the
meeting or meetings of the members and/or creditors, as the case may be, for considering the proposed
scheme of arrangement.

The court, on receiving such an application, issues directions for convening of separate meetings of the
members and/or creditors or different classes of members and/or creditors, as the case may be. In those
meetings, the scheme of arrangement is required to be approved by majority in number representing 3/4th in
value of the creditors or class of creditors or members or class of members as the case may be. After the
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scheme is approved by all concerned, a petition is presented to the court for sanctioning of the scheme of
arrangement.

If the court is satisfied that the scheme is just and fair and not prejudicial to the interest of the members/class
of members or creditors/class of creditors, as the case may be, then the court may sanction it.”

A subsidiary company being a creditor cannot be included along with other unsecured creditors; their interest
in supporting a scheme proposed by the holding company would not be the same as the interest of the other
unsecured creditors [Hindustan Development Corporation Ltd. v. Shaw Wallace & Co. Ltd. (supra)]. Secured
creditors should not be clubbed together with the unsecured creditors. Their interest would not be the same.

Scheme to be approved by special majority

The Scheme must be approved by a resolution passed with the special majority stipulated in Section 391(2),
namely a majority in number representing three-fourths in value of the creditors, or class of creditors, or
members, or class of members, as the case may be, present and voting either in person or, by proxy.

Thus, 51% majority in number, and 75% in value present and voting at the meeting must approve the
scheme. [Section 391(2)]. For example, if at the meeting 100 persons (members in person and proxies) are
present, at least 51 of them must vote in favour the resolution and they must be holding at least 75% of the
paid-up share capital carrying voting rights. In the case of creditors, those voting in favour must have the
claim not less than 75% of the total amount of claim of all the creditors present and voting.

The majority is dual, in number and in value. A simple majority of those voting is sufficient, whereas the
‘three - fourths’ requirement relates to value. The three-fourths value is to be computed with reference to
paid-up capital held by members (or to total amount owed by company to creditors) present and voting at the
meeting. [Re Maknam Investments Ltd. (1995) 6 SCL 93 Cal; Re Mafatlal Industries Ltd. (1995) 84 Comp
Cas 230 (Guj)].

A full bench of the Punjab and Haryana High Court in Hind Lever Chemicals Limited and Another [2005] 58S
CL 211(Punj. & Har.) held that In our view, the language of Section 391(2) of the Act is totally unambiguous
and a plain reading of this provision clearly shows that the majority in number by which a compromise or
arrangement is approved should represent three-fourth in value of the creditors/ shareholders who are
'present and voting' and not of the total value of the shareholders or creditors of the company.

This is neither an ordinary resolution nor a special resolution within the purview of Section 189 of the Act.
This is an extraordinary resolution. A copy of this resolution need not be filed with the Registrar of
Companies under Section 192.

Where a Scheme is not approved at a meeting, by the requisite majority, but is subsequently approved by
individual affidavits, the court may sanction the Scheme as Section 391(2) is not mandatory but is merely
directory and there should be substantial compliance thereof. [SM Holdings Finance Pvt Ltd. v. Mysore
Machinery Mfrs Ltd. (1993) 78 Comp Cas 432 (Kar)].

In Kaveri Entertainment Ltd., in re. (2003) 17 Comp Cas 245 (Bom.): (2003) 45 SCL 294 (Bom): (2003) 57
CLA 127 (Bom), a learned Judge of the Bombay High Court expounded the requirement of Sub-section (2)
as:

“Sub-section (2) of Section 391 of the Act requires that the resolution approving the scheme of arrangement
should be passed by majority in number representing 3/4th in value of the creditors or class of creditors
and/or members or class of members as the case may be. If the resolution granting approval to the scheme
of arrangement is passed by more than 3/4th in value of the creditors but, is not carried by the majority in
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number of the creditors, the scheme would not be approved by the court. The majority in number of the
creditors is provided in the section for safeguarding the interests of the large number of small creditors
whose voice is often lost amongst small number of big creditors. The conditions of approval by majority in
number and 3/4th in value of credit are cumulative.”

In determining whether a resolution has been passed by the requisite majority or not, the members remaining
neutral or not participating in voting are to be ignored. This is because the section clearly provides that the
votes of only the members present and voting either in person or, by proxy, are to be taken into account. Where
in a meeting for the sanction of a scheme, holders of shares of the value of
“6,42,700 were present but holders of shares of the value of “4,42,700 alone voted in favour of the resolution
and the others remained neutral, voting neither in favour of, nor against, the resolution, it was held that there
was a unanimous passing of the resolution and the requisite majority contemplated by Section 391(2) agreed to
the scheme. [Hindustan General Electric Corporation Ltd., in re. (1959) 29 Comp Cas 46 (Cal)].

In Re: Kirloskar Electric Company Ltd., [2003] 116 Com Cas 413 (Kar): The Karnatka High Court held that
the three-fourth majority required under Sub-section (2) of Section 391 of the Act was of the value
represented by the members who were not only present but who had also voted. In fact, it went a step further
to hold that the creditors who were present and had even voted but whose votes had been found to be
invalid, could not be said to have voted because casting an invalid vote is no voting in the eyes of law. Thus,
it was held that "the proper construction to be placed in calculating whether any resolution is approved or
passed by a three-fourth majority present and voting necessarily mean the value of the valid votes and out of
the same whether the resolution has been passed with three-fourth the majority"

(iii) Approval of the Stock Exchanges

As per Clause 24(f) of the Listing Agreement all the listed companies are required to file the scheme of
merger or amalgamation with all the stock exchanges where it is listed at least one month prior to filing it with
High Court and obtain its No Objection to scheme.

(iv) Approval of Financial Institutions

The approval of the Financial Institutions, trustees to the debenture holders and banks, investment
corporations would be required if the Company has borrowed funds either as term loans, working capital
requirements and/or have issued debentures to the public and have appointed any one of them as trustees
to the debenture holders.

(v) Approval from the Land Holders

If the land on which the factory is situated is the lease-hold land and the terms of the lease deed so specifies,
the approval from the lessor will be needed.

(vi) Approval of the High Court

— Both companies (amalgamating as well as amalgamated) involved in a scheme of compromise or
arrangement or reconstruction or amalgamation are required to seek approval of the
respective High Courts for sanctioning the scheme.

— Every amalgamation, except those, which involve sick industrial companies, requires sanction of
High Court which has jurisdiction over the State/area where the registered office of a company is
situated.

— If transferor and transferee companies are under the jurisdiction of different High Courts, separate
approvals are necessary.
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— If both are under jurisdiction of one High Court, joint application may be made. [Mohan Exports Ltd.
v. Tarun Overseas P. Ltd. (1994) 14 CLA 279 (Del) dissenting from Re Electro Carbonium P. Ltd.
(1979) 49 Comp Cas 825 (Kar) wherein it was held that a joint application cannot be made].
Alternatively, where both the companies are situated in the same State and only one company
moves the court under Section 391, the other company may be made a party to the petition (DCA
Circular No.14 of 1973 dated 5th June, 1973).

— The notice of every application filed with the Court has to be given to the Central Government
(Regional Director, having jurisdiction of the State concerned).

— After the hearing is over, the Court will pass an order sanctioning the Scheme of amalgamation,
with such directions in regard to any matter and with such modifications in the Scheme as the Judge
may think fit to make for the proper working of the Scheme. [Section 391(2); Rule 81, Companies
(Court) Rules].

The court under Section 391-394 of the Act is also empowered to order the transfer of undertaking, property
or liabilities either wholly or in part, allotment of shares or debentures and on other supplemental and
incidental matters.

(vii) Approval of Reserve Bank of India

Where the scheme of amalgamation envisages issue of shares/cash option to Non-Resident Indians, the
amalgamated company is required to obtain the permission of Reserve Bank of India subject to conditions
prescribed under the Foreign Exchange Management (Transfer or Issue of Security by a Person Resident
Outside India) Regulations, 2000.

(viii) Approvals from Competition Commission of India (CCl)

The provisions relating to regulation of combination as provided under Sections 5 and 6 of the Competition
Act, 2002 would also be required to be complied with by companies, if applicable. These provisions would be
effective from June 01, 2011.

STEPS INVOLVED IN MERGER - AFLOW CHART
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The procedure commencing with an application for seeking directions of the Court for convening, holding and
conducting meetings of creditors or class of creditors, members or class of members, as the case may be, to
the stage of the court’s order sanctioning the scheme of compromise or arrangement is contained in
Sections 391 to 395 of the Companies Act, 1956 and rules 67 to 87 of the Companies (Court) Rules, 1959.
The Rules also prescribe Forms for various purposes relating to compromise or arrangement:
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The following are the process involved:
(i) Memorandum to authorise amalgamation

The memorandum of association of most of the companies contain provisions in their objects clause,
authorising amalgamation, merger, absorption, take-over and other similar strategies of corporate
restructuring. If the memorandum of a company does not have such a provision in its objects clause, the
company should alter the objects clause, for which the company is required to hold a general meeting of its
shareholders, pass a special resolution under Section 17 of the Companies Act, 1956 and file e-Form No. 23
along with a certified copy of the special resolution along with copy of explanatory statement under Section
173 and Memorandum of Association & Articles of Association and a copy of agreement with the concerned
Registrar of Companies and the prescribed filing fee. The e-form should be digitally signed by Managing
Director or Director or Manager or Secretary of the company duly authorized by the Board of Directors. The
e-form should also be certified by chartered accountant or cost accountant or company secretary (in whole
time practice) by digitally signing the e-form.

Alteration should be registered by the Registrar of companies and only on such registration the alteration will
become effective.

No confirmation by the Company Law Board or by any outside agency is now required. The compromise or
arrangement should be within the powers of the company and not ultra vires. If it is beyond the company’s
objects or power, the court will have no jurisdiction to sanction it. [Oceanic Steam Navigation Co., Re, (1939)
Com Cases 229: (1938) 3 All ER 740 (Ch.D)]

There are two different opinions expressed by various courts on a simple query that whether the court can
sanction an amalgamation when the Memorandum of Association of the company does not contain powers
to amalgamate. It has been held by certain courts that there is no necessity to have special power in the
objects clause of the memorandum of association of a company for its amalgamation with another company
as to amalgamate with another company, is a power of the company and not an object of the company. The
Karnataka High Court in Hindhivac (P) Ltd. In re (CP No.15 and 16 of 2005), (206) 62 CC 58, the High Court
had sanctioned the scheme of amalgamation taking note of the fact that the shareholders of both the
companies had unanimously approved the scheme. The Court held that Section 17 is an aid to company
seeking amalgamation, reconstruction etc. Therefore, there would be no impediment on the scheme of
amalgamation even if there is no provision in the objects clause of Memorandum of Association as to
amalgamate with another company. In Marybong & Kyel Tea Estates Ltd., Re (1977) 47 Com Cases 802, a
previous decision in Hari Krishan Lohia v. Hoolungoree Tea Company, (1970) 40 Com Cases 458: AIR 1969
Cal 312 (DB) was followed and it was asserted that where there is a statutory provision dealing with the
amalgamation of companies, no special power in the objects clause of memorandum of association of a
company is necessary for its amalgamating with another company. It is submitted that to amalgamate with
another company is a power of the company and not an object of the company. Amalgamation may be
effected by order of the court under Sections 391 and 394.

Observing Memorandum of Association of Transferee Company

It has to be ensured that the objects of the Memorandum of Association of the transferee company cover the
objects of the transferor company or companies. If not then it will be necessary to follow the procedure for
amendment of objects by passing a special resolution at an Extraordinary General Meeting convened for this
purpose. It has been held by various decisions of the courts that there is no necessity to have special power
in the object clause of the Memorandum of Association of a company for its amalgamation with another
company. It has been laid down that to amalgamate with another company is power of the company and not
an object of the company.
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Since the amalgamation will involve issue of shares by the transferee company to the shareholders of the
transferor companies, a general meeting convened for the purpose of the amendment of the Object Clause
of Memorandum of Association of the transferee company to incorporate the object of the transferor
company, should also cover resolutions relating to the increase of authorised capital, consequential changes
in the Articles of Association and resolution under Section 81(1A) of the Companies Act, 1956 authorising
the Directors to issue shares of the shareholders of the transferor companies without offering them to the
existing shareholders of the company. It is also a normal practice that alongwith the special resolution for
amendment of the Object Clause, special resolution is also passed under Section 149(2A) of the Companies
Act, 1956 authorising the transferee company to commence the business of the transferor company or
companies as soon as the amalgamation becomes effective.

Convening a Board Meeting

A Board Meeting is to be convened and held to consider and approve in principle, amalgamation and appoint
an expert for valuation of shares to determine the share exchange ratio.

Consequent upon finalisation of scheme of amalgamation, another Board Meeting is to be held to approve
the scheme.

Preparation of Valuation Report

Simultaneously, Chartered Accountants are requested to prepare a Valuation Report and the swap ratio for
consideration by the Boards of both the transferor and transferee companies and if necessary it may be
prudent to obtain confirmation from merchant bankers on the valuation to be made by the Chartered
Accountants.

Preparation of scheme of amalgamation or merger

All the companies, which are desirous of effecting amalgamation of or merger must interact through their
companies auditors, legal advisors and practicing company secretary who should report the result of their
interaction to their respective Board of directors. The Boards of the involved companies should discuss and
determine details of the proposed scheme of amalgamation or merger and prepare a draft of the scheme of
amalgamation or merger. If need be, they can obtain opinion of experts in the matter. The drafts of the
scheme finally prepared by the Boards of both the companies should be exchanged and discussed in their
respective Board meetings. After such meetings a final draft scheme will emerge. The scheme must define
the “effective date” from which it shall take effect subject to the approval of the High Courts.

Contents of Amalgamation Scheme

Any model scheme of amalgamation should include the following:

o Appointed Date or Transfer Date: This is usually the first day of the financial year preceding the
financial year for which audited accounts are available with the companies. In other words, this is a
cut-off date from which all the movable and immovable properties including all rights, powers,
privileges of every kind, nature and description of the transferor-company shall be transferred or
deemed to be transferred without any further act, deed or thing to the transferee company.

e Effective Date: This is the date on which the transfer and vesting of the undertaking of the transferor-
company shall take effect i.e., all the requisite approvals would have been obtained, i.e., date of filing
of High Court order with ROC.

o Arrangement with secured and unsecured creditors including debenture-holders.

e Arrangement with shareholders (equity and preference): This refers to the exchange ratio, which will
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have to be worked out based on the valuation of shares of the respective companies as per the
audited accounts and accepted methods and valuation guidelines.

Cancellation of share capital/reduction of share capital: This will be necessitated when the shares of
the transferor-company(ies) are held by the transferee-company and/or its subsidiary(ies) or vice
versa.

Pending receipt of the requisite approvals to the amalgamation, the transferor-company(ies)
possesses the property to be transferred and to carry on the business for and on behalf and in trust
for the transferee-company.

The Scheme should suitably provide for:

1.
2.
3.

10.

11.

12.

13.
14.
15.
16.

Brief details of transferor and transferee companies.
Appointed date.

Main terms of transfer of assets and liabilities from transferor to transferee, with power to execute
on behalf or for transferee, the deed/documents being given to transferee.

Effective date of the scheme.
Details of happenings and consequences of the scheme coming into effect on effective date.

The terms of carrying on the business activities by transferor between ’appointed date’ and
‘effective date’.

Details of share capital of transferor and transferee company.

Proposed share exchange ratio, conditions attached thereto, fractional certificates to be issued to
transferee company, approvals and consent required etc.

Conditions about payment of dividend, ranking of equity shares, prorata dividend declaration and
distribution.

Status of employees of transferor companies and various schemes or funds created for their
benefit, from the effective date.

Agreement between transferor and transferee companies towards making applications/petitions
under Sections 391 and 394 and other provisions to the respective High Courts.

Impact of various provisions covering income tax dues, contingencies and other accounting entries
deserving attention.

Statement to bear costs, expenses etc. in connection with the scheme by transferee company.
Qualifications attached to the Scheme, requiring various approvals and sanctions etc.
Enhancement of borrowing limits of the transferee company upon the scheme coming into effect.

Surrender of shares by shareholder of transferor company for exchange into new share certificates.

Approval of Scheme

— It would be necessary to convene a Board Meeting of both the transferor and transferee companies

for approving the Scheme of Amalgamation, Explanatory Statement under Section 393 and the
Valuation Report including the swap ratio.

— Notice has to be given to the regional Stock Exchanges and other Stock Exchanges where shares

of the Company are listed under the listing requirements at least two days before the Board Meeting
is proposed to be held for purpose of approving the Amalgamation.
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— Within 15 minutes after the Board Meeting, the Regional Stock Exchange and all other Stock
Exchanges are required to be given intimation of the decision of the Board as well the swap ratio
before such information is given to the shareholders and the media.

— Pursuant to clause 24 of the listing agreement, all listed companies shall have to file
scheme/petition proposed to be filed before any Court/Tribunal under Sections 391, 394 and 101 of
Companies Act, 1956, with the stock exchange, for approval, at least a month before it is presented
to the Court or Tribunal.

Application to High Court seeking direction to hold meetings

Rule 67 of the Companies (Court) Rules, 1959 lays down that an application under Section 391(1) of the
Companies Act, 1956 for an order seeking direction for convening meeting(s) of creditors and/or members
or any class of them shall be by way of Judge’s summons supported by an affidavit. A copy of the proposed
scheme should be annexed to the affidavit as an exhibit thereto. The summons should be moved ex parte in
Form No. 33 of the Companies (Court) Rules, 1959. The affidavit in support of the application should be in
Form No. 34.

Jurisdiction of High Court

As explained earlier if the registered offices of both the companies are situated in the same State, a joint
application or separate applications should be moved to the High Court having jurisdiction over the State in
which registered offices of the companies are situated. However, if the registered offices of the companies
involved are situated in different States, they should make separate applications to their respective High
Courts.

Accordingly, an application should be made to the concerned High Court under Section 391(1) of the
Companies Act, 1956 in accordance with the provisions of rule 67 of the Companies (Court) Rules, 1959, for
an order directing convening of meeting(s) of creditors and/or members or any class of them, by a Judge’s
summons supported by an affidavit.

Normally, an application under Section 391 of the Act is made by the company, but a creditor or a member
may also make the application. Although a creditor or a member or a class of creditors or a class of
members may move an application under Section 391(1) of the Act, yet, such an application may not be
accepted by the court because the scheme of compromise or arrangement submitted to the court along with
the application may not have the approval of the Board of directors of the company or of the company in
general meeting. However, the court has the discretion to give such directions as it may deem proper.

Where the company is not the applicant

Rule 68 lays down that where the company is not the applicant, a copy of the summons and of the affidavit
shall be served on the company, or, where the company is being wound up on the liquidator not less than 14
days before the date fixed for the hearing of the summons.

Where an arrangement is proposed for the merger or for the amalgamation of two or more companies, the
petition must pray for appropriate orders and directions under Section 394 of the Act for facilitating the
reconstruction or amalgamation of the company or companies.

Obtaining order of the court for holding class meeting(s)

On receiving a petition, the court may order meeting(s) of the members/creditors to be called, held and
conducted in such manner as the court directs. Once the ordered meetings are duly convened, held and
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conducted and the scheme is approved by the prescribed majority in value of the members/creditors, the
court is bound to sanction the scheme.

The court looks into the fairness of the scheme before ordering a meeting because it would be no use putting
before the meeting, a scheme containing illegal proposals which are not capable of being implemented. At
that stage, the court may refuse to pass order for the convening of the meeting.

According to Rule 69 of the said Rules, upon hearing of the summons, or any adjourned hearing thereof, the
judge shall, unless he thinks fit for any reasons to dismiss the summons, give directions as he may think
necessary in respect of the following matters:

(i) determining the members/creditors whose meeting or meetings have to be held for considering the
proposed scheme of merger or amalgamation;

(ii) fixing time and place for such meetings;

(iii) appointing a chairman or chairmen for the meetings;

(iv) fixing quorum and procedure to be followed at the meetings including voting by proxy;
(v) determining the values of the members/creditors, whose meetings have to be held;
(vi) notice to be given of the meetings and the advertisement of such notice; and

(vii) the time within which the chairman of the meeting or chairmen of the meetings are to report to the
Court the result of the meeting or meetings as the case may be.

The order made on the summons shall be in Form No. 35 of the said rules, with such variations as may be
necessary. Draft Notice, Explanatory statement under Section 393 of the Companies Act, 1956 and form of
proxy are required to be filed and settled by the concerned High Court before they can be printed and
dispatched to the shareholders.

After obtaining the court’s order containing directions to hold meeting(s) of members/creditors, the company
should make arrangement for the issue of notice(s) of the meeting(s). The notice should be in Form No. 36 of
the said Rules and must be sent by the person authorised by the court in this behalf. The person authorised
may be the person appointed by the court as chairman of the meeting, or if the court so directs by the
company or its liquidator if the company is in liquidation, or by any other person as the court may direct. The
court usually appoints an advocate to be the chairman of such a meeting.

Notice of the meeting should be sent under certificate of posting to the creditors/members of the company, at
their last known addresses at least twenty-one clear days before the date fixed for the meeting. The notice
must be accompanied by a copy of the scheme for the proposed compromise or arrangement and of the
statement required to be furnished under Section 393 setting forth the terms of the proposed compromise or
arrangement explaining its effects and an explanatory statement in terms of the provision of clause (a) of
Sub-section (1) of Section 393 of the Companies Act.

A form of proxy in Form No. 37, as prescribed in the said rules, is also required to be sent to the
shareholders/creditors to enable them to attend the meeting by proxy, if they so desire.

Notice by advertisement

Generally, the Court directs that the notice of meeting of the creditors and members or any class of them be
given through newspapers advertisements also. Where the court has directed that the notice of the meetings
should also be given by newspaper advertisements, such notices are required to be given in the prescribed
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Form and published once in an English newspaper and once in the regional language of the state in which
the registered office of the company is situated.

The notice must particularly disclose any material interest of the directors, managing director or manager
whether as shareholders or creditors or otherwise and the effect on their interests on the compromise or
arrangement, if, and in so far as, it is different from the effect on the like interests of other persons. Such
information must also be included in the form of a statement in the notice convening the meeting, where such
notice is given by a newspaper advertisement, or, if this is not practicable, such advertised notice must give
notification of the place at and the manner in which creditors or members entitled to attend the meeting may
obtain copies of such a statement. If debenture holders are affected, the statement must give like information
as far as it affects the trustees for the debenture holders. Statements which have to be supplied to creditors
and members as a result of press notification must be supplied by the company to those entitled, free of
charge. The Chairman appointed by the High Court has to file an affidavit atleast 7 days before the meeting
confirming that the direction relating to issue of notices and the advertisement has been duly complied with,
as required under Rule 76 of the said Rules.

Information as to merger or amalgamation

Section 393(1) of the Companies Act, 1956 lays down that where a meeting of creditors or members or any
class of them is called under Section 391:

(a) with every notice calling the meeting which is sent to a creditor or a member, there shall be sent
also a statement setting forth the terms of the compromise or arrangement and explaining its
effects; and in particular, stating any material interests of the directors, managing director or
manager of the company, whether in their capacity as such or as members or creditors of the
company or otherwise and the effect on those interests, of the compromise or arrangement, if, and
in sofar as, it is different from the effect on the like interests of other persons; and

(b) in every notice calling the meeting which is given by advertisement, there shall be included either
such a statement as aforesaid or a notification of the place at which and the manner in which
creditors or members entitled to attend the meeting may obtain copies of such a statement as
aforesaid.

Sub-section (2) lays down that where the arrangement affects the rights of debenture holders of the
company, the said statement should give the like information and explanation as respects the trustees of any
deed for securing the issue of the debentures as it is required to give as respects the companies directors.

According to Sub-section (3) of Section 393, where a notice given by advertisement includes a notification
that copies of the statement setting forth the terms of the compromise or arrangement proposed and
explaining its effect can be obtained by creditors or members entitled to attend the meeting, every creditor or
member so entitled shall, on making an application in the manner indicated by the notice, be furnished by the
company, free of charge, with a copy of the statement.

Every director, managing director or manager of the Company and every trustee for debentureholders of the
company, must give notice to the company of such matter relating to himself as may be necessary for the
purposes of this section. A failure to do so is an offence punishable under Section 393(5).

Holding meeting(s) as per Court’s direction

The meetings are to be held as per directions of the Court under the chairmanship of the person appointed
by the Court for the purpose. Normally, the Court appoints a Chairman and alternate Chairman of each
meeting.
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Convening of General Meeting

— At the General Meeting convened by the High Court, resolution will be passed approving the
scheme of amalgamation with such modification as may be proposed and agreed to at the meeting.
The Extraordinary General Meeting of the Company for the purpose of amendment of Object
Clause (Section 17), commencement of new business [Section 149(2A)], consequent change in
Articles (Section 31) and issue of shares [Section 81(1A)] can be convened on the same day either
before or after conclusion of the meeting convened by the High Court for the purpose of approving
the amalgamation.

— Following points of difference relating to the holding and conducting of the meeting convened by the
High Court may be noted:

(a) Proxies are counted for the purpose of quorum;
(b) Proxies are allowed to speak;
(c) The vote must be put on poll [Rule 77 of the Companies (Court) Rules].

In terms of Section 391, the resolution relating to the approval of amalgamation has to be approved
by a majority of members representing three-fourths in value of the creditors or class of creditors or
members or class of members as the case may be present and voting either in person or by proxy.
The resolution will be passed only if both the criteria namely, majority in number and three fourth in
value vote for the resolution.

— The minutes of the meeting should be finalised in consultation with the Chairman of the meeting and
should be signed by him once it is finalised and approved. Copies of such minutes are required to
be furnished to the Stock Exchange in terms of the listing requirements.

Reporting of the Results

The chairman of the meeting will submit a report of the meeting indicating the results to the concerned High
Court in Form 39 of the Court Rules within 7 days of the conclusion of the meeting or such other time as
fixed by the Court. The Report must state accurately—

(a) the number of creditors or class of creditors or the number of members or class of members, as the
case may be, who were present at the meeting;

(b) the number of creditors or class of creditors or the number of members or class of members, as the
case may be, who voted at the meeting either in person or by proxy;

(c) their individual values; and
(d) the way they voted.

Petition to court for confirmation of scheme

When the proposed scheme of compromise or arrangement is agreed to, with or without modifications, as
provided in Section 391(2) of the Act, a petition must be made to the court for confirmation of the scheme of
compromise or arrangement. The petition must be made by the company and if the company is in liquidation,
by the liquidator, within seven days of the filing of the report by the chairman. The petition is required to be
made in Form No. 40 of the said rules. On hearing the petition the Court shall fix the date of hearing and
shall direct that a notice of the hearing shall be published in the same newspapers in which the notice of the
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meeting was advertised or in such other papers as the court may direct, not less than 10 days before the
date fixed for hearing. (Rule 80) The court also directs that notices of petition be sent to the concerned
Regional Director, Registrar of Companies and the official liquidator.

Obtaining order of the court sanctioning the scheme

An order of the court on summons for directions should be obtained which will be in Form No. 41 (Refer Rule
69).

Filing of copy of Court’s order with ROC

According to the provisions of Section 391(3) and Section 394(3) of the Companies Act, a certified copy of
the order passed by the Court under both the sub-sections is required to be filed with the concerned
Registrar of Companies. This is required to be filed with e-Form No. 21 as prescribed in the Companies
(Central Government’s) General Rules and Forms, 1956.

Conditions precedent and subsequent to court’s order sanctioning scheme of arrangement

The court shall not sanction a scheme of arrangement for amalgamation, merger etc. of a company which is
being wound up with any other company or companies unless it has received a report from the Company
Law Board (Central Govt. acting through Regional Director) or the Registrar of Companies to the effect that
the affairs of the company have not been conducted in a manner prejudicial to public interest. When an order
has been passed by the court for dissolution of the transferor company, the transferor company is required to
deliver to the Registrar a certified copy of the order for registration within thirty days and the order takes
effect from the date on which it is so delivered.

Copies of the order of High Court are required to be affixed to all copies of Memorandum and Articles of
Association of the transferee company issued after certified copy has been filed as aforesaid. The transferor
company or companies will continue in existence till such time the court passes an order for dissolution
without winding up, prior to which it must receive a report from the official liquidator to the effect that the
affairs of the company have not been conducted in a manner prejudicial to the interest of the members or to
public interest. The practice in India is that in certain High Courts the Order on amalgamation is passed only
after the Report of the Official Liquidator is received, whereas in certain cases the order of dissolution is
passed after which amalgamation is approved by the concerned High Court.

The above sets out briefly the procedure relating to merger and amalgamation in India. It will be obvious from
the foregoing that considerable amount of paper work and documents are required to be prepared during the
course of the process of merger. Since the law requires approval of the shareholders both in majority in
number and three-fourth in value, it has to be ensured that adequate number of shareholders, whether in
person or by proxy attend the meeting so that the resolution can be passed by the requisite majority as
mentioned above. Normally the time frame for such merger will depend on the opposition, if any, to the
proposed merger from shareholders or creditors but in normal case it may take anything between six months
to one year to complete the merger from the time the Board approves the scheme of amalgamation till the
merger becomes effective on filing of the certified copies of the Court’'s Order.

JUDICIAL PRONOUNCEMENTS

Broad Principles evolved by Courts in Sanctioning the Scheme

(a) The resolutions should be passed by the statutory majority in accordance with Section 391(2) of
Companies Act, at a meeting(s) duly convened and held. The court should not usurp the right of the
members or creditors;



(b)

(c)

(d)

(e)
(f)
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Those who took part in the meetings are fair representative of the class and the meetings should
not coerce the minority in order to promote the adverse interest of those of the class whom they
purport to represent;

the scheme as a whole, having regard to the general conditions and background and object of the
scheme, is a reasonable one ; it is not for court to interfere with the collective wisdom of the
shareholders of the company. If the scheme as a whole is fair and reasonabile, it is the duty of the
court not to launch an investigation upon the commercial merits or demerits of the scheme which is
the function of those who are interested in the arrangement;

There is no lack of good faith on the part of the majority;
The scheme is not contrary to public interest;

The scheme should not be a device to evade law.

In Miheer H Mafatlal v. Mafatlal Industries Ltd. (1996) 4 Comp. LJP. 124, The Supreme Court explained the
contours of the court jurisdictions, as follows:

(i)

(ii)

(iif)

(iv)

(vii)

The sanctioning court has to see to it that all the requisite statutory procedures for supporting such
a scheme have been complied with and that the requisite meetings as contemplated by Section
391(1)(a) of the Companies Act, 1956 have been held.

That the scheme put up for sanction of the court is backed up by the requisite majority vote as
required by Section 391(2) of the Act.

That the concerned meetings of the creditors or members or any class of them had the relevant
material to enable the voters to arrive at an informed decision for approving the scheme in question.
That the majority decision of the concerned class of voters is just and fair to the class as a whole so
as to legitimately bind even the dissenting members of that class.

That all the necessary material indicated by the Section 393(1)(a) of the Act is placed before the
voters at the concerned meetings as contemplated by Section 391(1) of the Act.

That all the requisite material contemplated by the proviso of Sub-section (2) of Section 391 of the
Act is placed before the court by the concerned applicant seeking sanction for such a scheme and
the court gets satisfied about the same.

That the proposed scheme of compromise and arrangement is not found to be violative of any
provision of law and is not contrary to public policy. For ascertaining the real purpose underlying the
scheme with a view to be satisfied on this aspect, the court, if necessary, can pierce the veil of
apparent corporate purpose underlying the scheme and can judiciously x-ray the same.

That the Company Court has also to satisfy itself that members or class of members or creditors or
class of creditors, as the case may be, were acting bona fide and in good faith and were not
coercing the minority in order to promote any interest adverse to that of the latter comprising of the
same class whom they purported to represent.

That the scheme as a whole is also found to be just, fair and reasonable from the point of view of
prudent men of business taking a commercial decision beneficial to the class represented by them
for whom the scheme is meant.

Once the aforesaid broad parameters about the requirements of a scheme for getting sanction of
court are found to have been met, the court will have no further jurisdiction to sit in appeal over the
commercial wisdom of the majority of the class of persons who with their open eyes have given their
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approval to the scheme even if in the view of the court, there could be a better scheme for the
company and its members or creditors for whom the scheme is framed. The court cannot refuse to
sanction such a scheme on that ground as it would otherwise amount to the court exercising
appellate jurisdiction over the scheme rather than its supervisory jurisdiction.

Judicial Interpretations of Mergers and Amalgamations

Court will sanction the scheme if alteration of the memorandum is by reshuffling of the Objects
Clause by shifting Other Objects to Main Objects, if transferee company has complied with
provisions of Section 149(2A) [Re: Rangkala Investments Ltd. (1996) 1 Comp LJ 298 (Guj)].

There need not be unison or identity between objects of transferor company and transferee
company. Companies carrying entirely dis-similar businesses can amalgamate. [Re: PMP Auto
Inds Ltd. (1994) 80 Comp Cas 291 (Bom),; Re: EITA India Ltd. (ibid); Re: Mcleod Russel (India) Ltd.
(1997) 13 SCL 126(Cal)].

Scheme of amalgamation should provide that on amalgamation the main objects of the transferor
company shall be deemed to be (additional) main objects of the transferee company. No need for
compliance under Section 17 of the Companies Act [Vasant Investment Corporation Ltd. v. Official
Liquidator (1981) 61 Comp Cas 20 (Bom)].

Sanction to scheme of amalgamation cannot be refused on the ground that the transferee company
does not have sufficient authorised capital on the appointed date. If the scheme is sanctioned, the
transferee company can thereafter increase its authorised capital to give effect to the scheme [Re:
Mahavir Weaves Pvt. Ltd. (1985) 83 Comp. Cas 180].

The Supreme Court of India in Meghal Homes Private Limited v. Shreeniwas Girmikk Samiti and
others (2007) 78 SCL 482 (SC) held that the company court could sanction a scheme even in the
case of a company where an order of winding-up has been made and a liquidator has been
appointed. The essential factors to be seen by the Court are whether the scheme is bonafide and
whether there is a genuine attempt to revive the company and such attempt is in public interest.

Where amalgamation involves reorganisation of capital by reduction thereof, the provisions of
Sections 100 to 102 of Companies Act need to be complied with vide rule 85 of Companies (Court)
Rules. However, it has been held that, if reduction of capital is a part of scheme of amalgamation,
those provisions are substantially complied with when the scheme is approved by shareholders and
court. Therefore, no separate compliance is necessary. [Re: Maneckchowk and Ahmedabad Mfg.
Co. Ltd. (1970) 40 Comp Cas 819 (Guj); Re: Asian Investments Ltd. (1992) 73 Comp Cas 517
(Mad); Re: Novopan India Ltd. (1997) 88 Comp Cas 596 (AP)].

Post amalgamation events such as increase of capital or total number of members exceeding fifty
(in case of a private company) cannot affect sanction of a scheme. [Re: Winfield Agro Services Puvt.
Ltd. (1996) 3-Comp LJ 347 (AP)].

In view of its wide powers, court may approve a change in the name of the transferee company as
part of scheme of amalgamation. However, Mumbai High Court has held that change of name
cannot be effected merely on amalgamation becoming effective; transferee company should
independently comply with Section 21. [Re: Govind Rubber Ltd. (1995) 83 Comp Cas 556 (Bom)].

Change of name of transferee company, independent of amalgamation after approval of the
scheme is not invalid; hence no change in appointed date needed. [Re: Hipolin Products Ltd. (1996)
2 Comp LJ 61 (Guj)].
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The Bombay High Court has held in Sadanand S. Varde v. State of Maharashtra [(2001) 30 SCL 268 (Bom.)]
that Sections 391 to 394 of the Companies Act constitutes a complete code on the subject of amalgamation.
The court has no special jurisdiction under Article 226 of the Constitution to sit in appeal over an order made
under Section 391 of the Companies Act, 1956 which has become final, binding and conclusive. Ministry of
Industry need not be impleaded or heard, on the ground that its approval for the transfer of letter of intent to
the transferee company is required. [Re: Ucal Fuel Systems Ltd. (supra)].

Also in PMP Auto Industries Ltd., S.S. Mirando Ltd. and Morarjee Goculdas Spg & Wvg Co. Ltd., (1994) 80
Comp Cases 289 (Bom) it has been held that not only is Section 391 a complete code (as is the view of
various High Courts), it is intended to be in the nature of ‘single window clearance’ system to ensure that the
parties are not put to avoidable, unnecessary and cumbersome procedure of making repeated
applications to the court for various other alterations or changes which might be needed effectively to
implement the sanctioned scheme whose overall fairness and feasibility has been judged by the court under
Section 394.

There is a statutory power of amalgamation under the Act even if the objects of the company are construed
as not specifically empowering companies to amalgamate [Aimco Pesticides Ltd. (2001) 103 Comp Cas
4163 (Bom)].

— No special notice need be given to Income Tax Dept. to find out whether there is a motive of tax
evasion in the proposed amalgamation; general public notice in newspapers is sufficient. [Re: Vinay
Metal Printers Pvt. Ltd. (1996) 87 Comp Cas 266 (AP)].

— The compromise or arrangement should be within the powers of the company and not ultra vires. If
it is beyond the company’s objects or power, the court will have no jurisdiction to sanction it.
[Oceanic Steam Navigation Co., Re, (1939) Com Cases 229: (1938) 3 All ER 740 (Ch.D)]

— It is not necessary that the parties to the amalgamation need be financially unsound or under
winding-up as per Section 390(a). For purposes of Section 391 ‘company means “any company
liable to be wound up”. But it does not debar amalgamation of financially sound companies. [Re:
Rossell Inds Ltd. (1995) 6 SCL 79 Cal].

— Section 390(a) is applicable to a company incorporated outside India. If court has jurisdiction to
wind up such a company on any of the grounds specified in the Act, court has jurisdiction to
sanction scheme of amalgamation if a company incorporated outside India is a transferor company.
[Bombay Gas Co. Pvt. Ltd. v. Regional Director (1996) 21 CLA 269 (Bom)].

— There is no bar to a company amalgamating with a fifteen-day old company having no assets and
business. [Re: Apco Industries Ltd. (1996) 86 Comp Cas 457 (Guj)].

— Amalgamation of a company licensed under Section 25 of the Companies Act with a commercial,
trading or manufacturing company could be sanctioned under Section 391/394. [Re: Sir Mathurdas
Vissanji Foundation (1992) 8 CLA 170 (Bom); Re: Walvis Flour Mills Company P. Ltd. (1996) 23
CLA 104]. There is nothing in law to prevent a company carrying on business in shares from
amalgamating with one engaged in transport. [Re: EITA India Ltd. (1997) 24 CLA 37 (Cal)].

In Vishnu Chemicals (P) Limited, In Re [2002] 35 SCL 459 (AP), the Andhra Pradesh High Court held that
when a class of creditors does not agree to the proposed scheme of arrangement it is the duty of the court to
examine whether the consent is unreasonably withheld or in the alternative if the sanction would prejudicially
affect that set of creditors who have withheld their consent.

A scheme is a document of an arrangement of settlement or agreement which can be interpreted on the
personal perception of each group or members of group of creditors, so it will not be legal to say at the
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preliminary stage, before the scheme comes up for the court's consideration after examination by the
creditors and members, to go into the details of allegations made against the company or any of the
transactions into which it had entered with the scheme till the preliminary formalities are completed and the
scheme comes up for detailed consideration in the court. — Commerz Bank AG v. Arvind Mills Ltd. (2002) 49
CLA 392: (2002) CLC 1136: (2002) 39 SCL 9 (Guj).

Where the written consent to the proposed scheme is granted by all the members and secured and
unsecured creditors, separate meeting of members and secured and unsecured creditors can be dispensed
with. — Re Feedback Reach Consultancy Services (P) Ltd. (2003) 52 CLA 260: (2003) CLC 498: (2003) 42
SCL 82: (2003) 115 Comp Cas 897 (Del).

In Milind Holdings (P) Ltd. & Darshan Holdings (P) Ltd. v. Mihir Engineers Ltd. (1996) 7 SCL 172 (Bom), it
was held that the sanction of the court is necessary even where the petitioner company had no secured
creditor and all unsecured creditors had accorded their approval to the proposed scheme along with the
shareholders of both the companies and their official liquidator also did not raise any objections to the
scheme

As per section 391(2), any compromise or arrangement approved by a majority of creditors will be binding on
all the creditors only if the said compromise or arrangement is sanctioned by the Court. Till the time sanction
is not granted by the Court to the scheme of arrangement, it cannot be said that the scheme is binding on all
creditors or that the creditors are not entitled to file the individual application. Smt. Promila v. DCM Financial
Services Ltd. (2001) 45 CLA 292 (Del.)

When the majority of the shareholders with their open eyes have given their approval to the scheme, even if
in the view of the Court there would be a better scheme, for the company and its members, the Court cannot
refuse to sanction such a scheme on that ground as it would otherwise amount to the Court exercising
appellate jurisdiction over the scheme rather than its supervisory jurisdiction. — Alembic Ltd. v. Dipak Kumar
J. Shah (2003) 41 SCL 145: (2003) 52 CLA 272: (2002) 6 Comp LJ 513 (Guj).

In National Organic Chemical Industries Limited v. Miheer H.Mafatlal [JT 2004 (5) SC 612] / [2004] XXXIV
CS LW 83, the question before Supreme Court was whether the company court can decide the issue of
shareholding of a member when the issue was pending before a civil court. The Supreme Court held that
there was no statutory need for the company court to decide this issue and the findings of the company
court of the title of the appellant over the shares or beyond the jurisdiction of the company and on that
ground the Supreme Court set aside the said findings.

The full bench of Punjab and Haryana High Court in Hind Lever Chemicals Limited In Re [2004] 61 CLA 32
(P&H)/[2004] XXXIV CS LW 85, held that the words and phrases employed in Sub-section (2) of Section 391
clearly shows that the requirement of three-fourth majority relates to the value of shares/credit
represented by the shareholders or creditors who are present and voting and not of the total value of shares
or credit of the company.

In TCI Industries Limited In Re [2004] 118 Comp Cas 373 (AP), the scheme was approved by the majority of
the shareholders. The ROC representing the Central Government raised on objection that the purpose of the
scheme is to buy shares and as such the company ought to have followed the provisions of Section 77A.
The court held that Section 77A is merely an enabling provision and the court’s powers under Section 391 is
not in any way affected. Similarly, the conditions for a buy back under Section 77A cannot be applied to a
scheme under Sections 100 to 104 and Section 391. The two provisions operate in independent fields.

In Larsen & Toubro Limited In re [2004] 60 CLA 335 (Bom) [2004] XXXIV CS LW 72 the Mumbai High Court
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held that a composite scheme could be made involving de-merger, of one of the undertakings of the
transferor company, for the transfer of the demerged undertaking of a subsidiary company and for the
reduction in the capital of the transferor-company.

In Jaypee Cement Limited v. Jayprakash Industries Limited [2004] 2 Comp LJ 105 (All) / [2004] XXXIV CS
LW 50 the Allahabad High Court held that the combining of the authorised share capital of the transferor
company with that of the transferee company resulting in increase in the authorised share capital of the
transferee company does not require the payment of registration fee or the stamp duty because there is no
reason why the same fee should be paid again by the transferee company on the same authorised capital.

In SEBI/Union of India v. Sterlite Industries (India) Limited [2002] 113 Comp Cas 273 (Bom), the division
bench of the Bombay High Court held that the word arrangement is of a wider import and is not restricted to
a compulsory purchase or acquisition of shares. There is no reason as to why a cancellation of shares and
the consequent reduction of capital cannot be covered by Section 391 read with Section 100 merely because
a shareholder is given an option to cancel or to retain his shares. In view of the foregoing discussion, the
objection of the appellants based on Section 77A must be rejected.

FILING OF VARIOUS FORMS IN THE PROCESS OF MERGER/ AMALGAMATION

The following forms, reports, returns etc. are required to be filed with the Registrar of Companies, SEBI and
Stock Exchanges at various stages of the process of merger/amalgamation:

1. (&) when the objects clause of the memorandum of association of the transferee company is
altered to provide for amalgamation/merger, for which special resolution under Section 17 of the
Companies Act, 1956, is passed;

(b) the company’s authorised share capital is increased to enable the company to issue shares to
the shareholders of the transferor company in exchange for the shares held by them in that
company for which a special resolution under Section 31 of the Act for alteration of its articles is
passed;

(c) a special resolution under Section 81(1A) of the Act is passed to authorise the company’s Board
of directors to issue shares to the shareholders of the transferor company in exchange for the
shares held by them in that company; and

(d) a special resolution is passed under Section 149(2A) of the Act authorising the transferee
company to commence the business of the transferor company or companies as soon as the
amalgamation/merger becomes effective; the company should file with ROC within thirty days of
passing of the aforementioned special resolutions, e-Form No. 23. The following documents
should be annexed to the said e-form: (i) certified true copies of all the special resolutions; (ii)
certified true copy of the explanatory statement annexed to the notice for the general meeting at
which the resolutions are passed, for registration of the resolution under Section 192 of the Act.
This e-form should be digitally signed by Managing Director/Director/Manager or Secretary of
the Company duly authorized by Board of Directors. This e-form should also be certified by
Company Secretary or Chartered Accountant or Cost Accountant (in whole time practice) by
digitally signing the e-form.

2. When a special resolution is passed under Section 149(2A) of the Act, authorising the transferee
company to commence the business of the transferor company or companies as soon as the
amalgamation/merger becomes effective, the transferee company should also file with the Registrar
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of Companies, a duly verified declaration of compliance with the provisions of Section 149(2A) by
one of the directors or the secretary or, where the company has not appointed a secretary, a
secretary in whole-time practice in e-Form No. 20A. The original duly filled in and signed e-form 20A
on stamp paper, of the value applicable in the State where declaration is executed, is also required
to be sent to the concerned ROC office simultaneously, failing which the filing will not be considered
and legal action will be taken.

In compliance with the listing agreement, the transferee company is required to give notice to the
stock exchanges where the securities of the company are listed, and to the Securities and
exchange Board of India (SEBI), of the Board meeting called for the purpose of discussing and
approving amalgamation.

. In compliance with the listing agreement, the transferee company is required to give intimation to

the stock exchanges where the securities of the company are listed, of the decision of the Board
approving amalgamation and also the swap ratio, before such information is given to the
shareholders and the media.

. The transferee company is required to file with the Registrar of Companies, e-Form No. 21 along

with a certified copy of the High Court’s order on summons directing the convening and holding of
meetings of equity shareholders/creditors including debentures holders etc. as required under
Section 391(3) of the Companies Act. This e-form should be digitally signed by the Managing
Director or Director or Manager or Secretary of the Company duly authorized by the Board of
Directors. However, in case of foreign company, the e-form should be digitally signed by an
authorized representative of the company duly authorized by the Board of Directors.

The original certified copy of the Courts order is also required to be submitted at the concerned
ROC office simultaneously of filing e-form 21, failing which the filing will not be considered and legal
action will be taken.

In compliance with the listing agreement, the transferee company is required to simultaneously
furnish to the stock exchanges where the securities of the company are listed, copy of every notice,
statement, pamphlet etc. sent to members of the company in respect of a general meeting in which
the scheme of arrangement of merger/amalgamation is to be approved.

In compliance with the listing agreement, the transferee company is required to furnish to the stock
exchanges where the securities of the company are listed, minutes of proceedings of the general
meeting in which the scheme of arrangement of merger/amalgamation is approved.

. To file with ROC within thirty days of passing of the special resolution, e-Form No. 23. The following

documents should be annexed to the said e-form: (i) certified true copy of the special resolution
approving the scheme of arrangement of merger/amalgamation; (ii) certified true copy of the
explanatory statement annexed to the notice for the general meeting at which the resolution is
passed, for registration of the resolution under Section 192 of the Act. This e-form should be
digitally signed by Managing Director/ Director/Manager or Secretary of the Company duly
authorized by Board of Directors. The e-form should also be certified by Company Secretary or
Chartered Accountant or Cost Accountant (in whole time practice) by digitally signing the e-form.

. The transferee company is required to file with the Central Government notice of every application

made to the court under Section 391 to 394 of the Companies Act, 1956. No notice need be given
to the Central Government once again when the Court proceeds to pass final order to dissolve the
transferor company.
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10. To file with the Registrar of Companies within thirty days of allotment of shares to the shareholders

of the transferor company in lieu of the shares held by them in that company in accordance with the
shares exchange ratio incorporated in the scheme of arrangement for merger/amalgamation, e-
Form No. 2 the return of allotment along with the prescribed filing fee as per requirements of
Sections 75 of the Act. This e-form should be digitally signed by Managing Director or Director or
Manager or Secretary of the Company duly authorised by the Board of Directors. The e-form should
also be certified by Company Secretary or Chartered Accountant or Company Secretary (in whole
time practice) by digitally signing the e-form.

Amalgamation is a legal process by which two or more companies are joined together to form a new entity.

Merger and amalgamation have various advantages e.g. synergy, economies of scale, reduction in
production and other expenses, tax advantages, competitive advantage etc.

While implementing the strategic decision of merger/amalgamation, the transferor/transferee company has
to comply with a number of regulations viz., the Companies Act, 1956, Companies(Court) Rules,
1959, Income Tax Act, 1961, Listing Agreement , The Indian Stamp Act, 1899, The Competition Act, 2002
etc.,

Section 391 is relating to the power of the company to compromise or to make arrangement with
its creditors and members.

Section 393 deals with regard to information as to compromises and arrangements with creditors
and members.

Section 394 deals with facilitation of reconstruction and amalgamation of companies.

Section 394A deals with a notice to be given to the Central Government in respect of applications under
Section 391 and 394.

Section 395 deals with provisions regarding the power and duty to acquire shares of shareholders
dissenting from scheme or contract approved by majority shareholders.

Section 396 contains provisions as to the power of the central government to provide for amalgamation of
companies in national interest.

Rules 67-87 contains provisions dealing with the procedure for carrying out a scheme of compromise or
arrangement including amalgamation or reconstruction.

Mergers involves approvals from Board of Directors, Shareholders, Court, Stock Exchanges etc.,

(These are meant for recapitulation only. Answers to these questions are not required to be submitted
for evaluation).

1.

Briefly describe the legal framework for mergers?

. What are the approvals required in merger?

2
3.
4

W hat are the procedural steps involved in a merger?

Discuss the role of courts in approving a scheme of reconstruction or restructuring under Sections
391-394 of the Companies Act, 1956 based on decided cases from the standpoint of shareholders
and employees.
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5. ABC & Co (P) Ltd. and XYZ Ltd. have finalized a scheme of arrangement. The registered offices of
both the companies are located in Delhi. A joint-petition is proposed to be filed before the High Court
for sanction of the scheme.

Give your brief opinion in the light of the provisions of the Companies Act, 1956 and the Companies
(Court) Rules, 1959 whether such a joint-petition can be filed.

6. Discuss the law as laid down by the Supreme Court in Miheer H. Mafatlal v. Mafatlal Industries
Ltd. with regard to the role of the court in sanctioning scheme of arrangement under Section 391 of
the Companies Act, 1956.
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LEARNING OBJECTIVES

As the countries are getting integrated into one
global platform, the businesses across the
jurisdictions are also competing on the flat platform,
providing multiple choices to consumers and calling
for highest quality of output supported by innovation
and technology. The paradigm requires the
corporates to possess multiple expertise, through
business restructuring. Mergers, acquisitions and
takeovers are widely accepted business strategies in
the global platform. The economic reasons
behind such strategies may be increased market
share, cost reduction, managing competition,
financial/tax
benefits, increased economies of scale etc.,

Further the competition law being an economic
legislation regulates merger(called combinations)
deals with threshold limits (domestic/cross border),
notice to Competition Commission of India etc.

After reading this lesson, you will be able to
understand, the economic aspects of merger and the
important regulatory aspects of combinations as
specified in the Competition Act, 2002.
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|
ECONOMIC ASPECTS

Reasons for Merger and Amalgamation

Mergers must form part of the business and corporate strategies aimed at creating sustainable competitive
advantage for the company. Mergers and amalgamations are important strategic decisions leading to the
maximisation of a company’s growth.

Mergers and amalgamations are usually intended to achieve any or all of the following
purposes:

(1)

()

Synergistic operational advantages — Coming together to produce a new or enhanced effect
compared to separate effects.

Economies of scale (scale effect) — Reduction in the average cost of production and hence in the
unit costs when output is increased, to enable to offer products at more competitive prices and thus
to capture a larger market share.

Reduction in production, administrative, selling, legal and professional expenses.

Benefits of integration — Combining two or more companies under the same control for their mutual
benefit by reducing competition, saving costs by reducing overheads, capturing a larger market
share, pooling technical or financial resources, cooperating on research and development, etc.
Integration may be horizontal (or lateral) or vertical and the later may be backward integration or
forward integration.

Optimum use of capacities and factors of production.

Tax advantages — Carry forward and set off of losses of a loss-making amalgamating company
against profits of a profit-making amalgamated company, e.g. Section 72A of the Income-Tax Act,
1961.

Financial constraints for expansion — A company which has the capacity to expand but cannot do so
due to financial constraints may opt for merging into another company which can provide funds for
expansion.

Strengthening financial position.

Diversification.

Advantage of brand-equity.

Loss of objectives with which several companies were set up as independent entities.
Survival.

Competitive advantage: The factors that give a company an advantage over its rivals.
Eliminating or weakening competition.

Revival of a weak or sick company.

Sustaining growth.

Accelerating company’s market power and reducing the severity of competition.
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Underlying Objectives In Mergers
Maijor objectives and their benefits are given below:
Market Leadership

The amalgamation can enhance value for shareholders of both companies through the amalgamated entity’s
access to greater number of market resources. With the addition to market share, a company can afford to
control the price in a better manner with a consequent increase in profitability. The bargaining power of the
firm vis-a-vis labour, suppliers and buyers is also enhanced. In the case of the amalgamation of Reliance
Petroleum Limited with Reliance Industries Limited, the main consideration had been that the amalgamation
will contribute towards strengthening Reliance’s existing market leadership in all its major products. It was
foreseen that the amalgamated entity will be a major player in the energy and petrochemical sector, bringing
together Reliance’s leading positions in different product categories.

Improving Economies of Scale

One of the most frequent reasons for merger is to improve the economies of scale. Economies of scale may
be obtained when increase in volume of production leads to a reduction in cost of production per unit. They
are generally associated with the manufacturing operations, so that the ratio of output to input improves with
the volume of operations. Mergers and amalgamations help to expand the volume of production without a
corresponding increase in fixed costs. Thus, the fixed costs are distributed over a large volume causing the
unit cost of production to decline. Economies of scale may also be obtained from the optimum utilisation of
resources and planning, budgeting, reporting and control. A combined business with a large size can make
the optimum use of the management resources and systems resulting in economies of scale. This gives the
company a competitive advantage by gaining an ability to reduce the prices to increase market share, or
earn higher profits while maintaining a price.

Operating Economics

Apart from economies of scale, a combination of two or more companies may result in reduction of costs due
to operating economies. A combined company may avoid overlapping of functions and facilities. Various
functions may be consolidated and duplicate channels may be eliminated by implementing an integrated
planning and control system.

Financial Benefits

A merger or amalgamation is capable of offering various financial synergies and benefits such as eliminating
financial constraints, deployment of surplus cash, enhancing debt capacity and lowering the costs of financing.
Mergers and amalgamations enable external growth by exchange of shares, releasing thereby the financial
constraint. Also, sometimes cash rich companies may not have enough internal opportunities to invest surplus
cash. Their wealth may increase through an increase in the market value of their shares if surplus cash is used
to acquire another company. A merger can bring stability of cash flows of the combined company, enhance the
capacity of the new entity to service a larger amount of debt, allowing a higher interest tax shield thereby
adding to the shareholders wealth. Also, in a merger since the probability of insolvency is reduced due to
financial stability, the merged company may borrow at a lower rate of interest. Apart from this, a merged
company is able to realize economies of scale in floatation and transaction costs related to an issue of capital
i.e. issue costs are saved when the merged company makes a larger security issue.

Acquiring a New Product or Brand Name

Acquiring a new product is different from acquiring a brand name. A company may be able to build a brand
name for a particular line of business. In a related field, the company might think of introducing another
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product so that reputation and goodwill associated with a brand name of the company could be
advantageously exploited. In this situation, the company would be either installing a manufacturing facility
for the new product or looking for a good party in the market with a reasonable market share. If the
company acquires its manufacturing facility, the company can save a lot of time and energy in creating a
new industry. The combination of the ability of the company to takeover the manufacturing facility and
build the said product with the company’s brand name develops a great market for the company.

On the one hand, the company has bought a competitor because the party from whom the company had
bought the unit would have given up the said line of business. Another advantage is that the company with
its definite name and reputation and with plenty of money would be able to establish a strong presence for
its new product and create a higher market share. At the same time, there could be a case, where the
company has a production facility but its market share for the said product is abysmally low. Inspite of its
best efforts the product may not receive encouraging response from customers or consumers. In such a
situation the company, for strategic reasons, may wish to acquire a brand name by buying out the entire
market share of another party who may be having strong presence for the said product.

This acquisition can happen in certain circumstances only. An aggressive player in the market will be
always on the look out for such possibilities and cash on when opportunity strikes. Thus through
amalgamation, it is possible to acquire either the entire production facility including human resources or a
new brand for an existing product or range of products. However, in acquisition of a facility, the difficulties
of getting the required know-how from reliable sources, installing and commissioning a plant and then
launching the new product which may take a lot of time and result in heavy cost, could be avoided.
Amalgamation in such cases would make available ready-made facilities, which would provide a quicker
entry for encashing the comparative advantage of the new product before new entrants make the market
much more competitive and much less profitable.

Diversifying the Portfolio

Another reason for merger is to diversify the company’s dependence on a number of segments of the
economy. Diversification implies growth through the combination in unrelated businesses. All businesses go
through cycles and if the fortunes of a company were linked to only one or a few products then in the decline
stage of their product life cycles, the company would find it difficult to sustain itself. The company therefore
looks for either related or unrelated diversifications, and may decide to do so not internally by setting up new
projects, but externally by merging with companies of the desired product profile. Such diversification helps
to widen the growth opportunities for the company and smoothen the ups and downs of their life cycles.

Strategic integration

Considering the complementary nature of the businesses of the concerned companies, in terms of their
commercial strengths, geographic profiles and site integration, the amalgamated entity may be able to
conduct operations in the most cost effective and efficient manner. The amalgamation can also enable
optimal utilization of various infrastructural and manufacturing assets, including utilities and other site
facilities.

Synergies

Synergy refers to a situation where the combined entity is more valuable than the sum of individual
combining firms (2+2=5). The combination of operations can create a unique level of integration for the
amalgamated entity spanning the entire value chain in the line of business. This enables the amalgamated
entity to achieve substantial savings on costs and significantly enhancing its earnings potential.



Lesson 3 = Economic and Competition Law Aspects of Mergers and
Amalgamations 45

Synergies can be expected to flow from more focused operational efforts, rationalization, standardization and
simplification of business processes, productivity improvements, improved procurement, and the elimination
of duplication. The main criteria for synergy lies in the ability of an organization to leverage on resources to
deliver more than its optimum levels. By combining the strengths of two complementary organizations,
not only one could achieve synergy but also eliminate the disadvantages each had. One of the most
important reasons for mergers and amalgamations is to realize synergy; either through cost effective
production bases or by cost savings and pooling of resources in R&D marketing and distribution.

Taxation or Investment Incentives

A company, which has incurred losses in the past, can carry forward such losses and offset them against
future taxable profits and reduce tax liabilities. Such a company when merged with a company with large
taxable profits would help to absorb the tax liability of the later.

A similar advantage exists when a company is modernizing or investing heavily in plant and machinery,
which entitles it to substantial investment incentives, but has not much taxable profits to offset them with.
Acquiring or merging such a company with a highly profitable company would help make full use of the
investment incentives for the later.

Survey findings

In the early seventies, the Organization for Economic Cooperation and Development (OECD) published a
Report of their Committee of Experts on Restrictive Business Practices, on ‘Mergers and Competition Policy’.
The report listed twelve motives most often cited for mergers, which may be grouped together under the
following categories:

Category Motives

A. Economies of Scale Obtain Real Economies of Scale

Acquire Capacity at Reduced Prices

w

1
2
Market share 3 Increase market power
4 Expand production without price reduction
5 Build an empire
6 Rationalize production
C. Financial Synergy 7 Obtain Tax advantages
8 Obtain monetary economies of scale
9 Use complementary resources
10 Gain promotional profits
D. Diversification of Risk 11 Spread risks by diversification

12 Avoid firm’s failure

Limiting Competition

It would be wrong to conclude that mergers limit or restrict competition from the consumers’ point of view. In
mergers business enterprises achieve what could be termed as a buy out of the competition’s market shares
or stake. The purpose of such acquisition could be to consolidate or to eliminate the competition posed by
the acquired enterprise. It does not mean new competitive forces cannot emerge or survive. It is only
natural for business enterprises and the people who drive such enterprises to look at opportunities for
acquiring more and more market stake. Mergers therefore are tools in the hands of the entrepreneurial
community to keep a watch on the competition and take appropriate action.
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Acquisition and Mergers were identified as one of the key factor to overcome economic
recession

2008 was a traumatic year for the global economy. A decade of global economic growth had come to a
sudden, grinding halt. However, there has been improvement in the global economy since the last review
in July 2009.

New Zealand Trade & Enterprise has conducted a research on corporates during world economic recession
as to how they adopt strategies to survive during the recession and to succeed subsequently. This research
focused primarily on 13 companies that were established members of the Global Fortune 500 index. They
were the examples of organisations that have adapted, survived, and prospered during recessionary periods.
All of the companies studied achieved dramatic increases in growth and profitability during the period of
economic downturn or in the following recovery period. These companies were chosen because they exhibit
characteristics and strategies that enabled them to achieve success from difficult economic periods. The
study has identified seven key factors to have greatest impact on firms’ ability to emerge strongly from
recessionary periods. Among other key factors, they have identified acquisitions and strategic alliances as a
key factor to overcome economic recession to strengthen, re-focus, and position the company for increased
growth and profitability. The study identified that companies also made acquisitions to access new markets,
products, technologies, customers and talent at an accelerated pace.

COMPETION ASPECTS OF COMBINATIONS

Antirust law seeks to make enterprises compete fairly. It has had a serious effect on business practices and
the organization of U.S. industry. Premised on the belief that free trade benefits the economy, businesses,
and consumers alike, the law forbids several types of restraints of trade and monopolization. These cover
areas such as agreements between or among competitors, contractual arrangements between sellers and
buyers, the pursuit or maintenance of monopoly power, and mergers.

The Sherman Anti-Trust Act of 1980 is the origin of Anti-trust/Competition Law in many countries. This
legislation was the result of intense public opposition to the concentration of economic power in large
corporations and in combinations of business concerns that had been taking place in the U.S. in the
decades following the Civil War.

The Sherman Antitrust Act was the first measure enacted by the U.S. Congress. The Sherman Antitrust Act,
was based on the constitutional power of Congress to regulate interstate commerce. In 1914, US Congress
passed two measures that provided additional support for the Sherman Antitrust Act. One was the Clayton
Antitrust Act, which elaborated on the general provisions of the Sherman Act and specified a number of
illegal practices that either contributed to or resulted from monopolization. It explicitly outlawed commercial
practices such as price discrimination (i.e., charging different prices to different customers), the buying out of
competitors and interlocking boards of directors. The other was the establishment of the Federal Trade
Commission, an agency with the power to investigate possible violations of antitrust laws and to issue orders
forbidding unfair competitive practices. Gradually, competition law came to be recognized as one of the key
pillars of a market economy. This recognition led to enactment of competition law in many countries
including developing countries.

COMPETITION ACT, 2002

Based on the recommendations of the Raghavan Committee, the Competition Bill, 2000 was introduced in
Parliament which was later enacted as the Competition Act, 2002.
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Preamble

An Act to provide for, keeping in view of the economic development of the country, the establishment of a
Commission to prevent practices having adverse effect on competition, to promote and sustain competition
in markets, to protect the interest of consumers and to ensure freedom of trade carried on by other
participants in market, in India, and for matters connected therewith or incidental thereto.

Combination under Competition Act, 2002

Combination means acquisition of control, shares, voting rights or assets, acquisition of control by a person
over an enterprise where such person has control over another enterprise engaged in competing business,
and mergers and amalgamations between or amongst enterprises when the combining parties exceed the
thresholds set in the Act. The thresholds are unambiguously specified in the Act in terms of assets or turnover
in India and abroad. Entering into a combination which causes or is likely to cause an appreciable adverse
effect on competition within the relevant market in India is prohibited and such combination would be void.

Sections 5 and 6 came into force on 1 June 2011

The Ministry of Corporate Affairs has notified the date of 4 March, for effecting sections 5, 6, 20, 29, 30 and
31 of Competition Act. The CCI (Procedure in regard to the transaction of business relating to combination)
Regulations, 2011.

Combinations — Thresholds

The current thresholds for the combined assets/turnover of thecombining parties are as
follows:

< Individual: Either the combined assets of the enterprises are more than Rs. 1,500 crore in India or
the combined turnover of the enterprise is more than Rs. 4,500 crore in India. In case either or both
of the enterprises have assets/turnover outside India also, then the combined assets of the
enterprises are more than US$750 crore in India, or turnover is more than US$ 2,250 million,
including at leasts Rs. 2,250 crore in India.

e Group: The group to which the enterprise whose control, shares assets or voting rights are being
acquired would belong after the acquisition or the group to which the enterprise remaining the
merger or amalgamation would belong has either Rs. 6,000 crore in India or turnover more than Rs.
18,000 crore in India. Where the group has presence in India as well as outside India then the group
has assets more than US$3 billion including at least Rs. 750 crore in India or turnover more than US
$9 billion including at least Rs. 2,250 crore in India.

< The term Group has been explained in the Act. Two enterprises belong to a “Group” if one is in
position to exercise at least 26 percent voting rights or appoint at least 50 per cent of the directors or
controls the management or affairs in the other. Vide notification S.0. 481(E) dated 4 March, 2011,
the government has exempted “Group” exercising less than fifty per cent of voting rights in other
enterprise from the provisions of section 5 of the Act for a period of five years.

< In exercise of the powers conferred by clause (a) of section 54 of the Competition Act, 2002 (12 of
2003), the Central Government, in public interest, hereby exempts an enterprise, whose control,
shares, voting rights or assets are being acquired has either assets of the value of not more than Rs.
250 crore in India or turnover of not more than Rs.750 crore in India from the provisions of section 5
of the said Act for a period of five years.
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The above thresholds are presented in the form of a table below:

Applicable to Assets Turnover
In India Individual * 1,500 Cr. * 4,500 Cr.
Group * 6,000 Cr. *18,000 Cr.
Applicable to Assets Turnover
Total Minimum Total Minimum
Indian Indian
In India and Component Component
Outside out of Total
Individual $750 m * 750 Cr. $2,250m * 2,250 Cr.
parties
Group $ 3 bn. * 750 Cr. $ 9 bn. * 2,250 Cr.

The turnover shall be determined by taking into account the value of sales of goods or services. The value of
assets shall be determined by taking the book value of the assets as shown in the audited books of account
of the enterprise, in the financial year immediately preceding the financial year in which the date of proposed
combination falls, as reduced by any depreciation. The value of the assets shall include the brand value,
value of goodwill, or intellectual Property Rights etc. referred to in explanation (c) to section 5 of the Act.

Regulation of combinations

Section 6 of the Combination Act prohibits any person or enterprise from entering into a combination which
causes or is likely to cause an appreciable adverse effect on competition within the relevant market in India
and if such a combination is formed, it shall be void.

Notice to the Commission disclosing details of the proposed
combination

Section 6(2) envisages that any person or enterprise, who or which proposes to enter into any combination,
shall give a notice to the Commission disclosing details of the proposed combination, in the form prescribed
and submit the form together with the fee prescribed by regulations. Such intimation should be submitted
within 30 days of:

(a) approval of the proposal relating to merger or amalgamation, referred to in section 5(c), by the
board of directors of the enterprise concerned with such merger or amalgamation, as the case may
be;

(b) execution of any agreement or other document for acquisition referred to in section 5(a) or acquiring
of control referred to in section 5(b).

Compulsory wait period

The Competition Commission of India (CCl) has been empowered to deal with such notice in accordance
with provisions of sections 29, 30 and 31 of the Act. Section 29 prescribes procedure for investigation of
combinations. Section 30 empowers the Commission to determine whether the disclosure made to it under
section 6(2) is correct and whether the combination has, or is likely to have, an appreciable adverse effect on
the competition. Section 31 provides that the Commission may allow the combination if it will not have any
appreciable adverse effect on competition or pass an order that the combination shall not take effect, if in its
opinion, such a combination has or is likely to have an appreciable adverse effect on competition.
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Exemptions

The provisions of section 6 do not apply to share subscription or financing facility or any acquisition, by a
public financial institution, foreign institutional investor, bank or venture capital fund, pursuant to any
covenant of a loan agreement or investment agreement. This exemption appears to have been provided in
the Act to facilitate raising of funds by an enterprise in the course of its normal business. Under section 6(5),
the public financial institution, foreign institutional investor, bank or venture capital fund, are required to file in
prescribed form, details of the control, the circumstances for exercise of such control and the consequences
of default arising out of loan agreement or investment agreement, within seven days from the date of such
acquisition or entering into such agreement, as the case may be.

As per the explanation to section 6(5):

(a) “foreign institutional investor” ahs the same meaning as assigned to it in clause (a) of the
Explanation to section 115AD of the Income-tax Act, 1961;

(b) “venture capital fund” has the same meaning as assigned to it in clause (b) of the Explanation to
clause (23FB) of section 10 of the Income-tax Act, 1961.

It may be noted that under the law, the combinations are only regulated whereas anti-competitive
agreements and abuse of dominance are prohibited.

Inquiry into combination by the Commission

The Commission under section 20 of the Competition Act may inquire into the appreciable adverse effect
caused or likely to be caused on competition in India as a result of combination either upon its own
knowledge or information (suo moto) or upon receipt of notice under section 6(2) relating to acquisition
referred to in section 5(a) or acquiring of control referred to in section 5(b) or merger or amalgamation
referred to in section 5(c) of the Act. It has also been provided that an enquiry shall be initiated by the
Commission within one year from the date on which such combination has taken effect. Thus, the law has
provided a time limit within which suo moto inquiry into combinations can be initiated. This provision dispels
the fear of enquiry into combination between merging entities after the expiry of stipulated period.

On receipt of the notice under section 6(2) from the person or an enterprise which proposes to enter into a
combination, it is mandatory for the Commission to inquire whether the combination referred to in that notice,
has caused or is likely to cause an appreciable adverse effect on competition in India.

The Commission shall have due regard to all or any of the factors for the purposes of determining whether
the combination would have the effect of or is likely to have an appreciable adverse effect on competition in
the relevant market, namely:

(a) actual and potential level of competition through imports in the market;
(b) extent of barriers to entry into the market;

(c) level of combination in the market;

(d) degree of countervailing power in the market;

(e) likelihood that the combination would result in the parties to the combination being able to
significantly and sustainably increase prices or profit margins;

(f) extent of effective competition likely to sustain in a market;

(g) extent to which substitutes are available or likely to be available in the market;
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(h) market share, in the relevant market, of the persons or enterprise in a combination, individually and
as a combination;

(i) likelihood that the combination would result in the removal of a vigorous and effective comeptitior or
competitors in the market;

(i) nature and extent of vertical integration in the market;
(k) possibility of a failing business;
() nature and extent of innovation;

(m) relative advantage, by way of the contribution to the economic development, by any combination
having or likely to have appreciable adverse effect on competition;

(n) whether the benefits of the combination outweigh the adverse impact of the combination, if any.

The above yardsticks are to be taken into account irrespective of the fact whether an inquiry is instituted, on
receipt of notice under section 6(2) or upon its own knowledge. The scope of assessment of adverse effect
on competition will be confined to the “relevant market’. Most of the facts enumerated in section 20(4) are
external to an enterprise. It is noteworthy that sub clause (n) of Section 20(4) requires to invoke principles of
a “balancing”. It requires the Commission to evaluate whether the benefits of the combination outweigh the
adverse impact of the combination, if any. In other words if the benefits of the combination outweigh the
adverse effect of the combination, the Commission will approve the combination. Conversely, the
Commission may declare such a combination as void.

Procedure for investigation of combination

The procedure for investigation by the Commission has been stipulated under section 29 of the Act. It
involves the following stages:

(i) The Commission first has to form a prima facie opinion that a combination is likely to cause, or has
caused an appreciable adverse effect on competition within the relevant market in India. Further,
when the Commission has come to such a conclusion then it shall proceed to issue a notice to the
parties to the combination, calling upon them to show cause why an investigation in respect of such
combination should not be conducted.

(i) After receipt of the response of the parties to the combination, the Commission may call for the
report of the Director General.

(i) When pursuant to response of parties or on receipt of report fo the Director General whichever is
later, the Commission is, prima facie, of the opinion that the Combination is likely to cause an
appreciable adverse effect on competition in relevant market, it shall, within seven days, direct the
parties to the combination to publish within ten working days, the details of the combination, in such
manner as it thinks appropriate so as to bring to the information of public and persons likely to be
affected by such combination.

(iv) The Commission may invite any person affected or likely to be affected by the said combination, to
file his written objections within fifteen working days of the publishing of the public notice, with the
Commission for its consideration.

(v) The Commission may, within fifteen working days of the filing of written objections, call for such
additional or other information as it deem fit from the parties to the said combination and the
information shall be furnished by the parties above referred within fifteen days from the expiry of the
period notified by the Commission.
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(vi) After receipt of all the information and within 45 days from expiry of period for filing further
information, the Commission shall proceed to deal with the case, in accordance with provisions
contained in section 31 of the Act.

Thus, the provisions of section 29 provides for a specified timetable within which the parties to the
combination or parties likely to be affected by the combination are required to submit the information or
further information to the Commission to ensure prompt and timely conduct of the investigation. It further
imposes on Commission a time limit of 45 working days from the receipt of additional or other information
called for by it under sub-section (4) of section 29 for dealing with the case of investigation into a
combination, which may have an adverse effect of the competition.

Inquiry into disclosures under section 6(2)

Section 6(2) casts an obligation on any person or enterprise, who or which proposes to enter into
combination, to give notice to the Commission, in the form as may be specified, and the fee which may be
determined, by regulations, disclosing the details of the proposed combination within thirty days of:

(i) Approval of the proposal relating to merger or amalgamation by the board of directors of the
enterprises concerned with such merger or amalgamation;

(i) Execution of any agreement or other document for acquisition referred to in section 5(a) or acquiring
of control referred to in section 5(b).

Non-filing of notice attracts penalty in terms of section 43A of the Act

The section 6(2A) envisages that no combination shall come into effect until 210 days have passed from the
day on which notice has been given to Commission or the Commission has passed orders, whichever is
earlier.

Upon receipt of such notice, the Commission shall examine such notice and form its prima facie opinion as to
whether the combination has, or is likely to have, an appreciable adverse effect on the competition in the
relevant market in India.

Orders of Commission on certain combinations

The Commission, after consideration of the relevant facts and circumstances of the case under investigation
by it under section 28 or 30 and assessing the effect of any combination on the relevant market in India, may
pass any of the written orders indicated herein below. Where the Commission comes to a conclusion that
any combination does not, or is not likely to, have an appreciable adverse effect on the Competition in
relevant market in India, it may, approve that Combination.

(i) Where the Commission is of the opinion that the combination has, or is likely to have an adverse
effect on competition, it shall direct that the combination shall not take effect.

(i) Where the Commission is of the opinion that adverse effect which has been caused or is likely to be
caused on competition can be eliminated by modifying such combination then it shall direct the
parties to such combination to carry out necessary modifications to the combination.

(i) The parties accepting the proposed modification shall carry out such modification within the period
specified by the Commission.

(iv) Where the parties have accepted the modification, but fail to carry out such modification within the
period specified by the Commission, such combination shall be deemed to have an appreciable
adverse effect on competition and shall be dealt with by the Commission in accordance with the
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(x)

(xiii)

provisions of the Act.

Where the parties to the Combination do not accept the proposed modification such parties may
within 30 days of modification proposed by the Commission, submit amendment to the modification
proposed by the Commission.

Where the Commission agrees with the amendment submitted by the parties, it shall, by an order
approve the combination.

Where the Commission does not accept the amendment, parties shall be allowed a further period of
30 days for accepting the amendment proposed by the Commission.

Where the parties to the combination fail to accept the modification within thirty days, then it shall be
deemed that the combination has an appreciable adverse effect on competition and will be dealt
with in accordance with the provisions of the Act.

Where Commission directs under section 31(2) that the combination shall not take effect or it has,
or is likely to have an appreciable adverse effect, it may order that,

(a) the acquisition referred to in section 5(a); or
(b) the acquiring of control referred to in section 5(b); or

(c) the merger or the amalgamation referred to in section 5(c) shall not be given effect to by the
parities.

As per proviso the Commission may, if it considers appropriate, frame a scheme to implement its
order in regard to the above matters under section 31(10).

A deeming provision has been introduced by section 31(11). It provides that, if the Commission
does not, on expiry of a period of 210 days from the date of filing of notice under section 6(2) pass
an order or issue any direction in accordance with the provisions of section 29(1) or section 29(2) or
section 29(7), the combination shall be deemed to have been approved by the Commission. In
reckoning the period of 210 days, the period of thirty days specified in section 29(6) and further
period of thirty working days specified in section 29(8) granted by Commission shall be excluded.

Further more where extension of time is granted on the request of parties the period of two hundred
ten days shall be reckoned after deducting the extended time granted at the request of the parties.

Where the Commission has ordered that a combination is void, as it has an appreciable adverse
effect on competition, the acquisition or acquiring of control or merger or amalgamation referred to
in section 5, shall be dealt with by other concerned authorities under any other law for the time
being in force as if such acquisition or acquiring of control or merger or amalgamation had not taken
place and the parties to the combination shall be dealt with accordingly.

Section 29(14) makes it clear that nothing contained in Chapter IV of the Act shall affect any
proceeding initiated or may be initiated under any other law for the time being in force. It implies that
provisions of this Act are in addition to and not in derogation of provisions of other Acts.

Thus, approval under one law does not make out a case for approval under another law.

Extra Territorial Jurisdiction of Commission

Section

32 extends the jurisdiction of Competition Commission of India to inquire and pass orders in

accordance with the provisions of the Act into an agreement or dominant position or combination, which is
likely to have, an appreciable adverse effect on competition in relevant market in India, notwithstanding that,

(@)

an agreement referred to in section 3 has been entered into outside India; or
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(b) any party to such agreement is outside India; or

(c) any enterprise abusing the dominant position is outside India; or
(d) a combination has taken place outside India; or

(e) any party to combination is outside India; or

(f) any other matter or practice or action arising out of such agreement or dominant position or
combination is outside India.

The above clearly demonstrate that acts taking place outside India but having an effect on competition in
India will be subject to the jurisdiction of Commission. The Competition Commission of India will have
jurisdiction even if both the parties to an agreement are outside India but only if the agreement, dominant
position or combination entered into by them has an appreciable adverse effect on competition in the
relevant market of India.

Power to impose penalty for non-furnishing of information on combination

Section 43A provides that if any person or enterprise who fails to give notice to the Commission under sub-
section (2) of section 6, the Commission shall impose on such person or enterprise a penalty which may
extend to one per cent of the total turnover or the assets, whichever is higher, of such a combination.

Thus, failure to file notice of combination falling under section 5 attracts deterrent penalty.

e The economic aspects of merger include market leadership, acquiring new product/brand name, imposing
economies of scale, rationalization in production etc.

= The preamble of the Competition Act, 2002 states that this is an Act to establish a Commission to prevent
anti-competitive practices, promote and sustain competition, protect the interests of the consumers
and ensure freedom of trade in markets in India.

= Combination means acquisition of control, shares, voting rights or assets, acquisition of control by a person
over an enterprise where such person has direct or indirect control over another enterprise engaged
in competing businesses, mergers and amalgamations between or amongst enterprises.

= Any person or enterprise, who or which proposes to enter into any combination, shall give a notice to the
Commission disclosing details of the proposed combination, in the form, prescribed and submit the form
together with the fee prescribed by regulations. Such intimation should be submitted within 30 days
of approval of the proposal relating to merger or amalgamation by the board of directors of the
enterprise concerned with such merger or amalgamation, as the case may be, or execution of any
agreement or other.

Section 32 of the Competition Act, 2002 extends the extra territorial jurisdiction of the Competition
Commission of India to enquiry and pass orders in accordance with the provisions of the Act in to
an agreement, dominant position and regulates combinations i.e. mergers and acquisitions with a

ensure l| al I| ere iIs no a!verse e| ecl on compellllon In |n!|a.

What are the reasons for mergers?
Enumerate the preamble of the Competition Act, 2002.
Discuss about the thresholds limits of Combination.

P @b =

Explain abut Competition Commission of India extra territorial jurisdiction.
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Lesson 4
MERGERS AND AMALGAMATIONS-

ACCOUNTING ASPECTS OF
AMALGAMATIONS

LESSON OUTLINE

Applicability
Types of amalgamation under AS 14

i. Amalgamation in the nature of
merger

ii. Amalgamation in the nature of
purchase

Methods of accounting for amalgamations
i. Pooling of interest method and
ii. Purchase method.
Consideration for amalgamation
Treatment of Reserves on Amalgamation
Goodwill on amalgamation
Balance of profit & Loss account
Disclosure Requirements

Amalgamation after the Balance Sheet
date

Requirement under Listing agreement..

LEARNING OBJECTIVES

Accounting Standard 14(AS 14) deals with
Accounting for amalgamations. According to AS 14
amalgamation may be either in the nature of merger
or in the nature of purchase. It prescribes certain
conditions to be fulfiled for consideration of
amalgamation in the nature of merger. It includes
aspects relating to transfer of assets and
liabilities, shareholders of transferor companies
becoming shareholders of transferee company,
consideration for amalgamation continuity of
business of transferor Company(ies) etc.,

AS 14 further prescribes that amalgamation in the
nature of merger should be accounted for under
pooling of interest method and amalgamation in the
nature of purchase should be accounted for
under the purchase method. It also covers aspects
such as treatment of reserves/goodwill in a
scheme of amalgamation, amalgamation after the
balance-sheet etc., After reading this lesson you
will be able to understand the applicability of AS
14 to various strategic decisions, accounting
methods, disclosure requirements etc.
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APPLICABILITY

Accounting Standard-14 ‘Accounting for Amalgamations’ lays down the accounting and disclosure
requirements in respect of amalgamations of companies and the treatment of any resultant goodwill or
reserves.

Exception

This standard does not deal with cases of acquisitions which arise when there is a purchase by one
company (acquiring company) of the whole or part of the shares, or the whole or part of the assets, of
another company (acquired company) in consideration by payment in cash or by issue of shares or other.
Securities in the acquiring company or partly in one form and partly in the other. The distinguishing feature of
an acquisition is that the acquired company is not dissolved and its separate entity continues to exist.

Is AS-14 Applicable to Demerger?

Case 1 — Scheme of arrangement between Sony India Private Limited (Sony India) and Sony Software
Centre Private Limited (Sony Software) with reference to transfer of software undertaking of Sony
India to Sony Software

The Delhi High Court (the High Court), while approving scheme of arrangement between Sony India and
Sony Software in 2012 has clarified that. AS-14 (i.e., accounting standards issued by the Institute of
Chartered Accountants) is applicable only to amalgamations and not to demerger. As per the scheme of
arrangement, ‘Software Undertaking’ of Sony India is proposed to be transferred to Sony Software under
Sections 391 to 394 of the Companies Act, 1956. One of the conditions of the scheme was that any excess
in the value of net assets of software undertaking transferred to the resulting company shall be applicable for
distribution to the shareholders of the resulting company

Regional Director of Northern Region, Ministry of Corporate has raised objection in his affidavit filed with the
High Court stating that excess if any, in the value of the net assets of the software undertaking should be
adjusted to the capital reserve as prescribed in AS-14 and not to the general reserve as proposed in the
scheme of arrangements.

The petitioners contended that AS-14 is applicable only to amalgamations and not to demerger. It was
clarified that AS-14 is applicable only to amalgamations and not to demerger. On a plain reading of the
accounting standard under reference, it is clear that the same is applicable only in case of an amalgamation
and not in case of demergers. This has also been held by the Gujarat High Court in the case of 2070 1 CLJ
351 tiled Gallops Realty (P) Ltd. Copy of the order has been placed on record.

Case 2 - Gujarat,Gallops Realty (P.) Ltd

In Case of High Court of Gujarat,Gallops Realty (P.) Ltd., In re v. KA. PUJ, J.(2010), under Section 391,
read with sections 394 and 100, of the Companies Act, 1956 Petitioner-companies, i.e., demerged
company and resulting company, sought for sanction of composite scheme of arrangement in nature of
purchase of shares and demerger of hotel business of demerged company to resulting company and
consequent reconstruction of share capital of demerged company under section 391, read with sections
394, 78 and 100 consisting of reduction of paid-up share capital as well as utilization of share premium
account. Regional Director stated that as per scheme, capital profit on demerger would be transferred to
general reserve in books of resulting company which was not in consonance with generally accepted
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accounting principles as also Accounting Standard - 14 which provide that any profit arising out of a capital
transaction ought to be treated as capital profit and, hence, would be transferred to capital reserve and not
to general reserve. It was held that the observation of Regional Director was not in consonance with
accounting principles in general and Accounting Standard-14 in particular, as Accounting Standard-14 is
applicable only in case of amalgamation and not in case of demerger, as envisaged in instant

scheme.

TYPES OF AMALGAMATION

Accounting Standard (AS)-14 recognizes two types of amalgamation:
(a) Amalgamation in the nature of merger.

(b) Amalgamation in the nature of purchase.

An amalgamation should be considered to be an amalgamation in the nature of merger when all the following
conditions are satisfied:

(i) All the assets and liabilities of the transferor company become, after amalgamation, the assets and
liabilities of the transferee company.

(i) Shareholders holding not less than 90% of the face value of the equity shares of the transferor
company (other than the equity shares already held therein, immediately before the amalgamation,
by the transferee company or its subsidiaries or their nominees) become equity shareholders of the
transferee company by virtue of the amalgamation.

(i) The consideration for the amalgamation receivable by those equity shareholders of the transferor
company who agree to become equity shareholders of the transferee company is discharged by the
transferee company wholly by the issue of equity shares in the transferee company, except that
cash may be paid in respect of any fractional shares.

(iv) The business of the transferor company is intended to be carried on, after the amalgamation, by the
transferee company.

(v) No adjustment is intended to be made to the book values of the assets and liabilities of the
transferor company when they are incorporated in the financial statements of the transferee
company except to ensure uniformity of accounting policies.

An amalgamation should be considered to be an amalgamation in the nature of purchase, when any one or
more of the conditions specified above is not satisfied. These amalgamations are in effect a mode by which
one company acquires another company and hence, the equity shareholders of the combining entities do
not continue to have a proportionate share in the equity of the combined entity or the business of the
acquired company is not intended to be continued after amalgamation.

METHODS OF ACCOUNTING FOR AMALGAMATION

There are two main methods of accounting for amalgamations:
(a) the pooling of interests method; and

(b) the purchase method.

The pooling of interests method is used in case of amalgamation in the nature of merger. The purchase
method is used in accounting for amalgamations in the nature of purchase.
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The Pooling of Interest Method

Since merger is a combination of two or more separate business, there is no reason to restate carrying
amounts of assets and liabilities. Accordingly, only minimal changes are made in aggregating the individual
financial statements of the amalgamating companies.

In preparing the transferee company’s financial statements, the assets, liabilities and reserves (whether
capital or revenue or arising on revaluation) of the transferor company should be recorded at their existing
carrying amounts and in the same form as at the date of the amalgamation. The balance of the Profit and
Loss Account of the transferor company should be aggregated with the corresponding balance of the
transferee company or transferred to the General Reserve, if any.

If, at the time of the amalgamation, the transferor and the transferee company having conflicting accounting
policies, a uniform set of accounting policies should be adopted following the amalgamation. The effects on
the financial statements of any changes in accounting policies should be reported in accordance with
Accounting Standard (AS-5), Net Profit or Loss for the Period ‘Prior Period ltems and Changes in Accounting
Policies’.

The difference between the amount recorded as share capital issued (plus any additional consideration in
the form of cash or other assets) and the amount of share capital of the transferor company should be
adjusted in reserves. It has been clarified that the difference between the issued share capital of the
transferee company and share capital of the transferor company should be treated as capital reserve. The
reason given is that this difference is akin to share premium. Furthermore, reserve created on amalgamation
is not available for the purpose of distribution to shareholders as dividend and/or bonus shares. It means that
if consideration exceeds the share capital of the transferor company (or companies), the unadjusted amount
is a capital loss and adjustment must be made, first of all in the capital reserves and in case capital reserves
are insufficient, in the revenue reserves. However, if capital reserves and revenue reserves, are insufficient
the unadjusted difference may be adjusted against revenue reserves by making addition thereto by
appropriation from profit and loss account. There should not be direct debit to the profit and loss account. If
there is insufficient balance in the profit and loss account also, the difference should be reflected on the
assets side of the balance sheet in a separate heading.

The Purchase Method

In preparing the transferee company's financial statements, the assets and liabilities of the transferor
company should be incorporated at their existing carrying amounts or, alternatively, the consideration should
be allocated to individual identifiable assets and liabilities on the basis of their fair values at the date of
amalgamation. The reserves (whether capital or revenue or arising on revaluation) of the transferor
company, other than the statutory reserves, should not be included in the financial statements of
the transferee company except as in case of statutory reserve.

Any excess of the amount of the consideration over the value of the net assets of the transferor company
acquired by the transferee company should be recognised in the transferee company’s financial statements
as goodwill arising on amalgamation. If the amount of the consideration is lower than the value of the net
assets acquired, the difference should be treated as Capital Reserve.

The goodwill arising on amalgamation should be amortised to income on a systematic basis over its useful
life. The amortisation period should not exceed five years unless a somewhat longer period can be justified.

The reserves of the transferor company, other than statutory reserve should not be included in the financial
statements of the transferee company. The statutory reserves refer to those reserves which are required
to
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be maintained for legal compliance. The statute under which a statutory reserve is created may require the
identity of such reserve to be maintained for a specific period.

Where the requirements of the relevant statute for recording the statutory reserves in the books of the
transferee company are complied with such statutory reserves of the transferor company should be recorded
in the financial statements of the transferee company by crediting the relevant statutory reserve account. The
corresponding debit should be given to a suitable account head (e.g., ’Amalgamation Adjustment Account’)
which should be disclosed as a part of “miscellaneous expenditure” or other similar category in the balance
sheet. When the identify the statutory reserves is no longer required to be maintained, both the reserves and

tha afarasaid accaount should ha rasarvad
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Let us recapitulate

There are two types of amalgamation and two methods of accounting for amalgamations under AS 14. The
types of amalgamation are amalgamation, in the nature of merger and amalgamation in the nature of
purchase. There are two main methods of accounting for amalgamations viz. the pooling of interests
method; and the purchase method. The pooling of interests method is used in case of amalgamation in the

nature of merger. I'he purchase method IS used In accounting for amalgamations in the nature of purchase.

CONSIDERATION FOR AMALGAMATION

The consideration for amalgamation means the aggregate of the shares and other securities issued and the
payment made in the form of cash or other assets by the transferee company to the shareholders of the
transferor company. In determining the value of the consideration, assessment is made of the fair value of its
various elements.

The consideration for the amalgamation should include any non-cash element at fair value. The fair value
may be determined by a number of methods. For example, in case of issue of securities, the value fixed by
the statutory authorities may be taken to be the fair value. In case of other assets, the fair value may be
determined by reference to the market value of the assets given up, and where the market value of the
assets given up cannot be reliably assessed, such assets may be valued at their respective book values.

While the scheme of amalgamation provides for an adjustment to the consideration contingent on one or
more future events, the amount of the additional payment should be included in the consideration if payment
is probable and a reasonable estimate of the amount can be made. In all other cases, the adjustment should
be recognised as soon as the amount is determinable.

Treatment of Reserves on Amalgamation
If the amalgamation is an ‘amalgamation in the nature of merger’

If the amalgamation is an ‘amalgamation in the nature of merger’, the identity of the reserves is preserved
and they appear in the financial statements of the transferee company in the same form in which they
appeared in the financial statements of the transferor company. Thus, for example, the General Reserve of
the transferor company becomes the General Reserve of the transferee company, the Capital Reserve of the
transferor company becomes the Capital Reserve of the transferee company and the Revaluation Reserve of
the transferor company becomes the Revaluation Reserve of the transferee company. As a result of
preserving the identity, reserves which are available for distribution as dividend before the amalgamation
would also be available for distribution as dividend after the amalgamation. The difference between the
amount recorded as share capital issued (plus any additional consideration in the form of cash or other
assets) and the amount of share capital of the transferor company is adjusted in reserves in the financial
statements of the transferee company.
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If the amalgamation is an ‘amalgamation in the nature of purchase’

If the amalgamation is an ‘amalgamation in the nature of purchase’, the identity of the reserves, other than
the statutory reserves is not preserved, dealt within the certain circumstances mentioned below.

Certain reserves may have been created by the transferor company pursuant to the requirements of, or to
avail of the benefits under, the Income-tax Act, 1961; for example, Development Allowance Reserve, or
Investment Allowance Reserve. The Act requires that the identity of the reserves should be preserved for a
specified period. Likewise, certain other reserves may have been created in the financial statements of the
transferor company in terms of the requirements of other statutes. Though, normally, in an amalgamation in
the nature of purchase, the identity of reserves is not preserved, an exception is made in respect of reserves
of the aforesaid nature (referred to hereinafter as ‘statutory reserves’) and such reserves retain their identity
in the financial statements of the transferee company in the same form in which they appeared in the
financial statements of the transferor company, so long as their identity is required to be maintained to
comply with the relevant statute. This exception is made only in those amalgamations where the
requirements of the relevant statute for recording the statutory reserves in the books of the transferee
company are complied with. In such cases the statutory reserves are recorded in the financial statements of
the transferee company by a corresponding debit to a suitable account head (e.g., ‘Amalgamation
Adjustment Account’) which is disclosed as a part of ‘miscellaneous expenditure’ or other similar category in
the balance sheet. When the identity of the statutory reserves is no longer required to be maintained, both
the reserves and the aforesaid account are reversed.

The amount of the consideration is deducted from the value of the net assets of the transferor company
acquired by the transferee company. If the result of the computation is negative, the difference is debited to
goodwill arising on amalgamation and dealt with in the manner stated below ‘under* treatment of goodwill on
amalgamation, . If the result of the computation is positive, the difference is credited to Capital Reserve.

Goodwill on Amalgamation

Goodwill arising on amalgamation represents a payment made in anticipation of future income and it is
appropriate to treat it as an asset to be amortised to income on a systematic basis over its useful life. Due to
nature of goodwill, it is difficult to estimate its useful life, but estimation is done on a prudent basis.
Accordingly, it should be appropriate to amortise goodwill over a period not exceeding five years unless a
somewhat longer period can be justified.

The following factors are to be taken into account in estimating the useful life of goodwill:
(i) the forceable life of the business or industry;
(ii) the effects of product obsolescence, changes in demand and other economic factors;
(iii) the service life expectancies of key individuals or groups of employees;
(iv) expected actions by competitors or potential competitors; and

(v) legal, regulatory or contractual provisions affecting the useful life.
Balance of Profit and Loss Account

In the case of an ‘amalgamation in the nature of merger’, the balance of the Profit and Loss Account
appearing in the financial statements of the transferor company is aggregated with the corresponding
balance appearing in the financial statements of the transferee company. Alternatively, it is transferred to the
General Reserve, if any.
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In the case of an ‘amalgamation in the nature of purchase’, the balance of the Profit and Loss Account
appearing in the financial statements of the transferor company, whether debit or credit, loses its identity.

Disclosure Requirements

(a) For amalgamations of every type of the following disclosures should be made in the first
financial statements following the amalgamations:

(i) names and general nature of business of the amalgamating companies;
(i) effective date of amalgamation for accounting purposes;
(iii) the method accounting used to reflect the amalgamation; and
(iv) particulars of the scheme sanctioned under a statute.

(b) In case of amalgamations accounted for under the pooling of interests method, the following
additional disclosures are required to be made in the first financial statements following the
amalgamation :

(i) description and number of shares issued, together with the percentage of each company’s
equity shares exchanged to effect the amalgamation;

(i) the amount of any difference between the consideration and the value of net identifiable assets
acquired, and the treatment thereof.

(c) In case of amalgamations accounted for under the purchase method the following additional
disclosures are required to be made in the first financial statements following the amalgamations:

(i) consideration for the amalgamation and a description of the consideration paid or contingently
payable, and

(ii) the amount of any difference between the consideration and the value of net identifiable assets
required, and the treatment thereof including the period of amortization of any goodwill arising
on amalgamation.

Amalgamation after the Balance Sheet Date

While an amalgamation is effected after the balance sheet date but before the issuance of the financial
statements of either party to the amalgamation, disclosure should be made as per the provisions of AS-4,
‘Contingencies and Events Occurring after the Balance Sheet Date’, but the amalgamation should not be
incorporated in that financial statements. In certain circumstances, the amalgamation may also provide
additional information affecting the financial statements themselves, for instance, by allowing the going
concern assumption to be maintained.

Requirement under listing agreement with respect to accounting treatment for
amalgamations

While filing for approval any draft Scheme of amalgamation/merger/ reconstruction, etc. with the stock
exchange under the listing agreement, the company is also required to file an auditors’ certificate to the
effect that the accounting treatment contained in the scheme is in compliance with all the Accounting
Standards specified by the Central Government in Section 211(3C) of the Companies Act, 1956.

However, in case of companies where the respective sectoral regulatory authorities have prescribed norms
for accounting treatment of items in the financial statements contained in the scheme, the requirements of
the regulatory authorities shall prevail.

For this purpose, mere disclosure of deviations in accounting treatments shall not be deemed as compliance.
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LESSON ROUND UP

e Accounting Standard-14 ‘Accounting for Amalgamations’ lays down the accounting and
disclosure requirements in respect of amalgamations of companies and the treatment of any resultant
goodwill or reserves.

= AS 14 is not applicable to demergers.

= AS 14 provides for two types of amalgamations viz amalgamation, in the nature of merger and
amalgamation in the nature of purchase.

e There are two main methods of accounting for amalgamations viz the pooling of interests method; andthe
purchase method.

= The pooling of interests method is used in case of amalgamation in the nature of merger. The purchase
method is used in accounting for amalgamations in the nature of purchase.

* The consideration for amalgamation means the aggregate of the shares and other securities issued and the
payment made in the form of cash or other assets by the transferee company to the shareholders of the
transferor company.

* If the amalgamation is an ‘amalgamation in the nature of merger’, the identity of the reserves is preserved
and they appear in the financial statements of the transferee company in the same form in which
they appeared in the financial statements of the transferor company.

- If the amalgamation is an ‘amalgamation in the nature of purchase’, the identity of the reserves, other than
the statutory reserves is not preserved, dealt within the certain circumstances specified.

= Goodwill arising on amalgamation represents a payment made in anticipation of future income and it
is appropriate to treat it as an asset to be amortised to income on a systematic basis over its useful life.

* AS 14 also prescribes certain disclosure requirements.

e While an amalgamation is effected after the balance sheet date but before the issuance of the
financial statements of either party to the amalgamation, disclosure should be made as per the provisions
of AS-4,

‘Contingencies and Events Occurring after the Balance Sheet Date’, but the amalgamation should not be
incorporated in that financial statements.

e While filing for approval any draft Scheme of amalgamation/merger/ reconstruction, etc. with the
stock exchange under the listing agreement, the company is also required to file an auditors’ certificate
to the effect that the accounting treatment contained in the scheme is in compliance with all the
Accounting
Standards.

SELF TEST QUESTIONS

(These are meant for recapitulation only. Answers to these questions are not to be submitted for evaluation)
Does AS 14 apply to Demerger? Explain.

What are the types of amalgamation provided under AS 147?

What are the methods of accounting provided under AS 147

Sl

How the balance in profit and loss account of transferor is treated in case of amalgamation in the
nature of merger?




Lesson 5

Financial, Stamp Duty and Taxation

Aspects of Amalgamation

LESSON OUTLINE

= Financial aspects of mergers and
amalgamations

* Constitutional background on levy of
stamp duty

e Stamp duty payable on high court order
sanctioning amalgamation

* Amalgamation of holding and subsidiary
companies — exemption from payment of
stamp duty

e Taxation aspects of mergers and
amalgamation

= Taxation aspects of slump sale

LEARNING OBJECTIVES

As the financial aspects of merger denotes financial
benefits. Stamp duty and taxation aspects are
closed linked to the financial aspects. Similarly, the
incidence of stamp duty is an important consideration
in the planning of any merger. In fact, in some cases,
the whole form in which the merger is sought to take
place is selected taking into account the savings in
stamp duty. Taxation aspects of merger includes
aspects such as carry forward of losses after merger.

After reading this lesson you will be able to
understand the regulatory aspects and court
decisions as to the stamp duty aspects of
mergers, tax advantage on mergers etc.,
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FINANCIAL ASPECTS OF MERGERS AND AMALGAMATIONS

INTRODUCTION

In any merger or amalgamation, financial aspects of the transaction are of prime importance. It denotes the
benefits in terms of financial benefits, i.e., increase in productivity, improved profitability and enhanced
dividend paying capacity of the merged or the amalgamated company, which the management of each
company involved in this exercise would be able to derive.

Each amalgamation or merger is aimed at the following financial aspects:

(a) To pool the resources of all the companies involved in the exercise of amalgamation or merger so
as to achieve economies of production, administrative, financial and marketing management.

(b) To secure the required credit on terms from financial institutions, banks, suppliers, job workers etc.

(c) To cut down cost of production, management, marketing etc. by effecting savings in all spheres with
the combined strength of qualified and competent technical and other personnel.

(d) To reinforce the united research and development activities for product development to ensure a
permanent, dominant and profit making position in the industry.

(e) To improve productivity and profitability in order to maintain a regular and steady dividend to the
shareholders.

(f) To concentrate on the core competence of the merged or the amalgamated company.

(g) To consolidate the resource base and improve generation, mobilisation and utilisation of physical,
financial, hu